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I. Opening Remarks of the Chair
Including approval of the minutes of the Fall 2003 meeting, and a report on the January

2004 meeting of the Standing Committee. The Draft minutes of the Fall 2003 meeting and
the minutes of the Standing Committee are included in the agenda book.

I1. Consideration of Evidence Rules

At this meeting, the Commuttee will decide whether to recommend the release for public comment
of the proposed amendments to the following rules:

A. Rule 404(a)

The Reporter’s memorandum concermng the proposed amendment to Rule 404(a),
that would prohibit the circumstantial use of character evidence 1n a civil case, is included
n the agenda book.

B. Rule 408

The Reporter’s memorandum on the proposed amendment to Rule 408—covering
use of compromise evidence 1n criminal cases, the scope of the impeachment exception, and
use by the party who made the offer of compromise—is included in the agenda book

C. Rule 410

The Reporter’s memorandum on the proposed amendment to Rule 410, that would
protect statements and offers by the prosecution during guiity plea negotiations, 1s ncluded
in the agenda book.



D. Rule 606(b)

The Reporter’s memorandum on the proposed amendment to Rule 606(b), that would
provide an exception for correcting errors in the rendering of the verdict, 1s included 1n the
agenda book.

E. Rule 609(a)

The Reporter’s memorandum on the proposed amendment to Rule 609(a)(2), that
would limit automatic impeachment to a conviction of a crime containing a statutory
element of dishonesty or false statement, is included in the agenda book.

F. Rule 706

The Committee has agreed to consider whether to propose an amendment to Rule 706
that would cover such issues as standards for appointment, regulation of ex parte
communications, instructions to the jury, and compensation of court-appointed experts. The
Reporter’s memorandum on Rule 706 is included m the agenda book.

G. Rule 803(3)

The Committee has agreed to consider whether to propose an amendment to Rule
803(3), the state of mind exception to the hearsay rule. The proposal would provide a
limitation on the use of the exception when a hearsay statement is offered to prove the state
of mind or the conduct of someone other than the declarant The Reporter’s memorandum
on Rule 803(3)—including the effect of the Supreme Court’s recent decision in Crawford
v. Washington— is included 1n the agenda book

H. Rule 803(8)

The Commuttee has agreed to consider whether to propose an amendment to Rule
803(8), the public records exception to the hearsay rule. The proposal would streamiine the
exception and rectify some anomalies in the existing Rule. The Reporter’s memorandum on
Rule 803(8)—including the effect of the Supreme Court’s decision in Crawford v
Washington—is included 1 the agenda book.



II1. Proposed Amendment Approved By the Judicial Conference

The Evidence Rules Committee’s proposed amendment to Rule 804(b)(3) was approved by
the Judicial Conference and referred to the Supreme Court. The Supreme Court has sent the proposal
back to the Rules Committee for consideration in light of the Court’s interveming decision 1n
Crawford v Washington. The Reporter’s memorandum on the proposed amendment and the
Supreme Court’s action 1s included in the agenda book

IV. Privileges

The agenda book includes Ken Broun’s draft of the “survey rule” on the attorney-client
pnvilege, as well as the commentary on the survey rule.

IV. New Business

A. Civil Rules Bearing On Admissibility Of Evidence

The Commuttee on Civil Rules is engaged in a project to restyle the Federal Rules of Civil
Procedure. In the course of restyling Civil Rules 32 and 44, questions arose about whether
something should be done about the overlap of those Rules with the Evidence Rules. Two specific
questions are being considered: 1) whether stylistic changes should be made to remedy inconsistent
references to and relationships with the Evidence Rules; and 2} whether the text of those Civil Rules
should be replaced with a simple reference to the relevant Federal Rules of Evidence. Under the
guidelines of the style project, the former questions are stylistic only, while the latter question
(simple reference to the relevant evidence rules) is considered beyond the scope of the style project
and would be taken up at a later point.

The Reporter to the Evidence Rules has prepared a memorandum analyzing the possible
“style” and ‘“‘substance” changes. This memorandum 1s included in the agenda book. The
memorandum is designed to assist the Evidence Rules Commuttee in preparing a response to the
Civil Rules Committee on whether changes should be made to Rules 32 and 44.

B. E-Government Act Privacy Rule

Section 205 of the E-Government Act requires the Judicial Conference to propose rules that
will protect agamst disclosure of personal identifiers that are found in court filings. The E-
Government Subcommittee of the Standing Commattee has prepared a template of a proposed rule
that is currently being considered by the other Advisory Commuttees. While the E-Government Act



does not require a change to the Evidence Rules, the E-Government Subcommittee would welcome
any comments that the Evidence Rules Commuitee may have on the proposed privacy rule. The
template 1s included in the agenda book, together with supporting materials.
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Opening Business of the Committee Meeting

Judge Smith extended a welcome to those who were attending the Evidence Rules
Committee for the first time: Stuart Levey, the new Justice Department representative, and Judge
Beam, the Chair of the Drafting Comnuttee for the Uniform Rules of Evidence. Judge Smith asked
for approval of the draft minutes of the April 2003 Committee meeting. The minutes were approved
unanimously Judge Smith then gave a short report on the June 2003 Standing Committee meeting.
He noted that the Standing Committee was unammous in approving the proposed amendment to
Evidence Rule 804(b)(3). The amendment was thereafter approved by the Judicial Conference and
1s currently being considered by the Supreme Court.

Judge Smuth also noted that the Evidence Rules Commuttee would participate in the work of
the Standing Commuttee 1 implementing the privacy provisions of the E-Government Act. Judge
Smith announced that he had appointed Judge Hinkel to be the Evidence Rules Commuittee’s
representative to the Standing Commuttee’s subcommittee that 1s considering the pnivacy
requirements mandated by the E-Government Act.

Long-Range Planning — Consideration of Possible Amendments to
Certain Evidence Rules

At its April 2001 meeting, the Commuittee directed the Reporter to review scholarship,
caselaw, and other bodies of evidence law to determine whether there are any evidence rules that
might be 1n need of amendment as part of the Commuttee’s long-range planning. At the April 2002
meeting, the Committee reviewed a number of potential changes and directed the Reporter to prepare
areport on a number of different rules, so that the Committee could take an in-depth look at whether
those rules require amendment.

At the October 2002 meeting, the Commuttee began to consider the Reporter’s memoranda
on some of the rules that have been found worthy of in-depth consideration. The Commuttee agreed
that the problematic rules should be considered over the course of four Committee meetings, and that
if any rules are found in need of amendment, the proposals would be delayed in order to package
thern as a single set of amendments to the Evidence Rules. This would mean that the package of
amendments, 1f any, would go to the Standing Commuttee at 1ts June 2004 meeting, with a
recommendation that the proposals be released for public comment. With that timeline in mind, the
Committee considered reports on several possibly problematic Evidence Rules at its April 2003



meeting, and this consideration continued at the Fall 2003 meeting.

1. Rule 404(a)

At 1ts Fall 2002 meeting, the Committee tentatively agreed on language that would amend
Evidence Rule 404(a) to prohibit the circumstantial use of character evidence in civil cases. The
Committee determined that an amendment is necessary because the circuits are split over whether
character evidence can be offered to prove conduct in a civil case. Such a circuit split can cause
disruption and disuniform results in the federal courts Moreover, the question of the admissibility
of character evidence to prove conduct arises frequently 1n section 1983 cases, so an amendment
to the Rule would have a helpful impact on a fairly large number of cases. The Committee also
concluded that as a policy matter, character evidence should not be admitted to prove conduct in a
civil case. The circumstantial use of character evidence 1s fraught with penl in gny case, because
it could lead to a trial of personality and could cause the jury to decide the case on improper grounds.
But the nisks of character evidence historically have been considered worth the costs where a
criminal defendant seeks to show his good character or the pertinent bad character of the victim.
This so-called “rule of mercy” 1s thought necessary to provide a counterweight to the resources of
the government, and is a recognition of the possibility that the accused, whose liberty is at stake, may
have little to defend with other than his good name. None of these considerations 1s operative in
civil litigation. In civil cases, the substantial problems raised by character evidence were considered
by the Commuttee to outweigh the dubious benefit that character evidence might provide.

Judge Smith then asked whether any member of the Committee wanted to revisit or to
question the amendment to Rule 404(a) that was tentatively approved at the Fall 2002 meeting. The
Reporter suggested a technical change that could be made to the draft language intended to clanfy
that the protections of Rule 412 supersede the provision of Rule 404(a)(2) that permits proof of a
victim’s character. Comnuttee members agreed that the suggested change was an improvement. No
Commuittee member expressed any other concerns about the working draft of the proposed
amendment. The working draft of the proposed amendment to Rule 404(a)(1) provides as follows:

Rule 404. Character Evidence Not Admissible to Prove Conduct; Exceptions; Other Crimes

(a) Character evidence generally.—Evidence of a person’s character or a trait of character
1s not admissible for the purpose of proving action in conformity therewith on a particular
occasion, except:

(1) Character of accused.— Evtdenee In a ciminal case, evidence of
a pertinent trait of character offered by an accused, or by the prosecution to
rebut the same, or if evidence of a trait of character of the alleged victim of
the crime is offered by an accused and admitted under Rule 404(a)(2),




evidence of the same trait of character of the accused offered by the
prosecution;

(2) Character of alleged victim.— Evidenee In a criminal case, and
subject to the limitations of Rule 412, evidence of a pertinent trait of
character of the alieged victim of the crime offered by an accused, or by the
prosecution to rebut the same, or evidence of a character trait of peacefitlness
of the alleged victim offered by the prosecution in a homicide case to rebut

evidence that the alleged victim was the first aggressor;
% s ok

The working draft of the Committee Note to the proposed amendment to Rule 404(a) reads as
follows:

The Rule has been amended to clarify that in a civil case evidence of a person’s
character is never admissible to prove that the person acted in conformity with the character
trait. The amendment resolves the dispute n the case law over whether the exceptions in
subdivisions (a)(1) and (2) permut the circumstantial use of character evidence m civil cases.
Compare Carson v. Polley,689F.2d 562, 576 (5" Cir. 1982) (“when a central issue in a case
1s close to one of a cniminal nature, the exceptions to the Rule 404(a) ban on character
evidence may be invoked”), with SEC v. Towers Financial Corp., 966 F.Supp. 203
(S.D.N.Y. 1997) (relymng on the terms “accused” and “prosecution” in Rule 404(a) to
conclude that the exceptions in subdivisions (a)(1) and (2) are inapplicable 1n civil cases).
The amendment is consistent with the origimal intent of the Rule, which was to prohibit the
circumstantial use of character evidence in civil cases See Ginter v Northwestern Mut. Life
Ins Co., 576 F.Supp. 627, 629-30 (D. Ky.1984) (“It seems beyond peradventure of doubt
that the drafters of F.R.Evi. 404(a) explicitly intended that all character evidence, except
where ‘character is at issue’ was to be excluded” 1n civil cases).

The circumstantial use of character evidence is generally discouraged because it
carries serious risks of prejudice, confusion and delay. See Michelson v. United States, 335
U.S. 469, 476 (1948) (“The overriding policy of excluding such evidence, despite its
admitted probative value, is the practical expenience that its disallowance tends to prevent
confusion of 1ssues, unfair surprise and undue prejudice.”) In criminal cases, the so-called
“mercy rule” permits a cnminal defendant to introduce evidence of pertinent character traits
of the defendant and the victim; but that is because the accused, whose liberty 1s at stake,
may need “a counterweight against the strong investigative and prosecutorial resources of
the government.” C. Mueller and L. Kirkpatrick, Evidence' Practice under the Rules, pp.
2064-5 (2d ed. 1999). See also Richard Uwiller, Evidence of Character to Prove Conduct
Hllusion, Hllogic, and Injustice in the Courtroom, 130 U Pa.L.Rev. 845, 855 (1982) (the rule
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prohibiting circumstantial use of character evidence “was relaxed to allow the criminal
defendant with so much at stake and so little available 1n the way of conventional proof to
have special dispensation to tell the factfinder just what sort of person he really is.”).Those
concerns do not apply to parties in civil cases.

The amendment also clarifies that evidence otherwise admuissible under Rule
404(a)(2) may nonetheless be excluded in a criminal case involving sexual misconduct. In
such a case, the admissibility of evidence of the victim’s sexual behavior and predisposition
is governed by the more stringent provisions of Rule 412.

2. Rule 408

The Reporter’s memorandum on Rule 408, prepared for the Fall 2002 meeting, noted that
the courts are divided on three important questions concerming the scope of the Rule:

1) Some courts hold that evidence of compromise 1s admissible against the settling
party in subsequent crimial litigation while others hold that compromise evidence is
excluded mn subsequent criminal hifigation when offered as an admission of guilt.

2) Some courts hold that statements in compromise can be admitted to impeach by
way of contradiction or prior inconsistent statement. Other courts disagree, noting that 1f
statements 1n compromise could be admitted for contradiction or prior mconsistent
statement, this would chill settlement negotiations, i violation of the policy behind the Rule.

3) Some courts hold that offers in compromise can be admitted in favor of the party
who made the offer; these courts reason that the policy of the rule, to encourage settlements,
1s not at stake where the party who makes the statement or offer is the one who wants to
admit it at trial. Other courts hold that settlement statements and offers are never admissible
to prove the validity or the amount of the claim, regardless of who offers the evidence.
These courts reason that the text of the Rule does not provide an exception based on tdentity
of the proffering party, and that admitting compromise evidence would raise the risk that
lawyers would have to testify about the settlement negotiations, thus nisking disqualification.

At the Fall 2002 meeting, the Commuttee agreed to present, as part of its package, an
amendment that would 1) hmit the impeachment exception to use for bias, and 2) exclude
compromise evidence even if offered by the party who made an offer of settlement. The remaining
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1ssue—whether compromuse evidence should be admissible in criminal cases—was the subject of
extensive discussion at the Spring and Fall 2003 meetings. The Justice Department representative
expressed concern that some statements made 1n c1vil compromuse (e.g., to tax mvestigators) could
be critical evidence needed in a criminal case to prove that the defendant had commaitted fraud. If
Rule 408 were amended to exclude statements made in compromise in criminal cases, then this
important evidence would be lost to the government. The DOJ representative recognized the
concern that the use of civil compromise evidence 1n criminal cases would deter civil settlements
But he contended that the Civil Davision of the DOJ had not noted any deterrent to civil compromise
from such a rule in the circuits holding that civil compromise evidence 1s indeed admissible in
criminal cases.

Other Committee members noted that some courts have held that statements made to internal
corporate mvestigators can qualify for protection under Rule 408; they reasoned that if such
statements could not then be admutted in a criminal case, a shield could be placed over the
corporation and criminal prosecution might be extremely difficult. In response, one member of the
Committee asserted that 1t was unlikely that such mternal corporate statements would even be
covered by Rule 408, and adhered to the view that 1f compromise evidence 1s admissible in criminal
cases, this would significantly diminish the incentive to settle civil litigation.

After extensive argument, the Committee unanimously agreed that Rule 408 should specify,
one way or another, whether civil compromise evidence 1s admissible 1n subsequent criminal
litigation. For one thing, the current split in the circuits makes 1t imposstble for parties to plan in
advance on how compromise evidence can be used, and creates disparate results on a cntical
question of evidence law.

A straw vote was taken and the Committee, with one dissent, agreed to proceed with an
amendment providing that the protections of Rule 408 are limited to civil cases only. The Commuttee
agreed unanimously with a suggestion that the Committee Note provide that while Rule 408 will not
protect a party in a criminal case, a court might still use Rule 403 to exclude civil compromise
evidence on a case-by-case basis.

Further discussion on the Rule indicated Commuitee dissatisfaction with Rule 408 as
originally structured. As 1t stands, Rule 408 1s structured in four sentences. The first sentence states
that an offer or acceptance 1n compromise “is not admissible to prove liability for or invalidity of
the clatm or its amount.” The second sentence provides the same preclusion for statements made in
compromise negotiations—an awkward construction because a separate sentence is used to apply the
same rule of exclusion applied 1n the first sentence. The third sentence says that the rule “does not
require the exclusion of any evidence otherwise discoverable merely because it 1s presented 1n the
course of compromise negotiations.” The rationale of this sentence, added by Congress, is to prevent
parties from immunizing pre-existing documents from discovery simply by bringing them to the
negotiating table. The addition of this sentence at this point in the Rule, however, creates a structural
problem because the fourth sentence of the rule contains a hist of permissible purposes for
compromise evidence, including proof of bias. As such, the third sentence provides a kind of break
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1n the flow of the Rule. Moreover, the fourth sentence 15 arguably completely unnecessary, because
none of the permissible purposes mnvolves using compromise evidence to prove the vahdity or
amount of the claim. Because the only impermissible purpose for this evidence 1s when it 1s offered
to prove the validity or amount of a claim, 1t 1s unnecessary to add a sentence specifying certain
(though apparently not all) permissible purposes for the evidence.

For the Fall 2003 meeting, the Reporter prepared arestructured Rule 408 for the Committee’s
consideration. Committee members expressed the opinion that the restructured Rule was easier to
read and made 1t much easier to accommodate an amendment (previously agreed upon by the
Committee) that would prohibit the use of compromise statements for impeachment by way of prior
inconsistent statement or contradiction.

In the discussion of a restructured Rule 408, the Committee considered whether to retain the
language of the existing Rule that evidence “otherwise discoverable™ is not excluded merely because
it was presented in the course of compromise negotiations. After extensive debate, the Commuttee
agreed with courts, commentators, and rules drafters 1n several states, and concluded that the
“otherwise discoverable” sentence 1s superfluous. It was added to the Rule to emphasize that pre-
existing records were not immumzed simply because they were presented to the adversary in the
course of compromise negotiations. But such a pretextual use of compromise negotiations has never
been permutted by the courts. The Committee therefore agreed, with one dissent, to drop the
“otherwise discoverable” sentence from the text of the revised Rule 408, with an explanation for
such a change to be placed in the Commuttee Note.

Finally, the Commuittee considered whether 1t was necessary to improve the language that
triggers the protection of the amendment: the Rule applies to compromise negotiations as to a
“matter which was in dispute.” The Reporter prepared a description of the cases and commentary
on this question and the Commuttee determined that 1t would not be appropriate to change this
language, as the courts were not 1n conflict as to 1ts apphcation.

The working draft of an amendment to Evidence Rule 408, together with the Commuttee
Note, follows immediately below. The Committee will consider at its next meeting whether to
change 1t 1n any respect and whether to forward 1t to the Standing Commuttee for release for public
comment.

Rule 408. Compromise and Offers to Compromise

{a) General rule. -- Exvitdeneeof The following 1s not admissible in a civil case on

behalf of any party, when offered to prove liability for or invahdity of a claim or its amount
or for the impeachment purposes of prior inconsistent statement or contradiction:
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(1) Evadence of furmishing or offering or promising to furnish, or 2}
accepting or offering or promising to accept, a valuable consideration in
compromising or attempting to compronuse a civil claim that whieh-was

disputed as to either validity or amount _;1s-not-admissible-to-prove trabthty
: Lot the-el ) _ :

(2) Evidence of conduct or statements made 1n eempremtse ncgotiations ts
Heewise-notadmissible over a civil claim that was disputed as to vahdity or
amount.

1s offered for anotherpurpesestehras a purpose not prohibited by subdivision (a). Examples
of permissible uses include: proving bias or prejudice of a witness; ; negativing a contention

of undue delay; ;or and proving an effort to obstruct a criminal investigation or prosecution.

The working draft of the Committee Note to the proposed amendment to Rule 408 reads as
follows:

Working Draft of Proposed Committee Note

Rule 408 has been amended to make 1t easier to read and apply, and to settle some
questions 1n the courts about the scope of the Rule First, the amendment clarifies that Rule
408 does not protect against the use of compromise evidence when it 15 offered 1n a criminal
case. See, e.g., United States v. Logan, 250 F.3d 350, 367 (6th Cir. 2001) (while the
inapplicability of Rule 408 to criminal cases “arguably may have a chilling effect on
adminmistrative or civil settlement negotiations in cases where parallel civil and criminal
proceedings are possible, we find that this risk 1s heavily outweighed by the pubhic mnterest
n prosecuting crirmnal matters™); Manko v United States, 87 F.3d 50, 54-5 (2d Cir. 1996)
(the “policy favoring the encouragement of civil settlements, sufficient to bar their admission
n civil actions, is msufficient, in our view, to outweigh the need for accurate determinations
in cnminal cases where the stakes are higher"). Statements and offers made in civil
compromise negotiations may be excluded in criminal cases where the circumstances so
warrant under Rule 403. But there is no absolute exclusion imposed by Rule 408.

Statements and offers made during negotiations to settle a criminal case are not
protected by Rule 408. See United States v Graham, 91 F.3d 213,218-219 (D.C. Cir. 1996)
{declaring that Rule 408 “does not address the admissibility of evidence concermng
negotiations to ‘compromise’ a criminal case” and that “the very existence” of Rule 410
“strongly support[s] the conclusion that Rule 408 applies only to civil matters™),

Statements and offers by a prosecuting attorney during plea negotiations are likewise
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not protected under Rule 408. Some courts have held that the “principles” of Rule 408 justify
protection of such statements and offers. See United States v. Verdoorn, 528 F.2d 103, 107
(8% Cir. 1976) (noting that offers by the prosecutor are not protected under Rule 410, but
reasoning that the “principles” of Rule 408 warranted exclusion of the government’s offers
1n a criminal case). After considering this case law, the Committee concluded that if any
amendment is necessary to protect prosecution statements and offers in gulty plea
negotiations, that amendment should be placed in Rule 410 and not Rule 408. Even without
a change to Rule 408 or Rule 410, statements and offers by a prosecutor remain subject to
exclusion under Rule 403. See, e g , United States v Delgado, 903 F.2d 1495 (11th Cir.
1990} (plea agreement and statements by the prosecutor cannot be offered as an admission
by the government, because the deal may have been struck for reasons other than the
government’s belief in the mnocence of the accused; relying upon Rule 403).

The amendment prohibits the use of statements made in settlement negotiations when
offered to impeach by prior inconsistent statement or through contradiction. Such broad
impeachment would tend to swallow the exclusionary rule and would impair the public
policy of promoting settlements. See McCormick on Evidence, 5™ ed. 1999 at 186 (“Use of
statements made 1n compromise negotiations to impeach the testimony of a party, which is
not specifically treated in Rule 408, is fraught with danger of misuse of the statements to
prove liability, threatens frank interchange of information during negotiations, and generally
should not be permutted.”). See also EEOC v Gear Petroleum, Inc , 948 F.2d 1542 (10 ®
Cir.1991) (letter sent as part of settlement negotiation cannot be used to impeach defense
witnesses by way of contradiction or prior inconsistent statement; such broad impeachment
would undermme the policy of encouraging settlement)

The amendment makes clear that Rule 408 excludes compromise evidence even when
a party seeks to admit its own settlement offer or statements made in settiement negotiations.
If a party were to reveal its own statement or offer, this could itself reveal the fact that the
adversary entered 1nto settlement negotiations. Thus, 1t would not be fair to hold that the
protections of Rule 408 can be waived untlaterally, because the Rule, by definition, protects
both parties from having the fact of negotiation disclosed to the jury. Moreover, proof of
statements and offers made 1n settlement would often have to be made through the testimony
of attorneys, leading to the risks and costs of disqualification. See generally Pierce v. F R
Tripler & Co., 955 F.2d 820, 828 (2d Cir. 1992) (settlement offers are excluded under Rule
408 even 1f 1t 1s the offeror who seeks to admit them; noting that the “widespread
admissibility of the substance of settlement offers could bring with it a rash of motions for
disqualification of a party’s chosen counsel who would likely become a witness at trial™).

The sentence of the Rule referring to evidence “otherwise discoverable” has been
deleted as superfluous. See, e.g , Advisory Committee Note to Mame Rule of Evidence 408
(refusmg to include the sentence in the Maine version of Rule 408 and noting that the
sentence “seems to state what the law would be if it were omitted”); Advisory Committee
Note to Wyoming Rule of Evidence 408 (refusing to include the sentence in Wyoming Rule
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408 on the ground that 1t was “superfluous”). The mtent of the sentence was to prevent a
party from trying to immunize admissible information, such as a pre-existing document,
through the pretense of disclosing 1t during compromise negotiations. See Ramada
Development Co. v Rauch, 644 F.2d 1097 (5" Cir. 1981). But even without the sentence,
the Rule cannot be read to protect pre-existing information simply because it was presented
to the adversary in discovery

3. Rule 410

In extensive discussions over the previous two meetings, the Committee concluded that Rule
410 should be amended to protect statements and offers made by prosecuting attorneys, to the same
extent as the Rule currently protects statements and offers made by defendants and their counsel
A mutual rule of exclusion will encourage a free flow of discussion that is necessary to efficient
guilty plea negotiations. The Committee also determined, however, that 1f an amendment is required
to protect government statements and offers 1n guilty plea negotiations, that amendment should be
placed in Rule 410, not Rule 408. The latter Rule by 1ts terms covers statements and offers made
in the course of attempting to settle a crvil claim. Rule 410, which governs efforts to settle criminal
charges, is the appropniate place for any amendment that would exclude statements and offers 1n
guilty plea negotiations.

A draft proposal was prepared by the Reporter for the April 2003 meeting that simply added
“against the government” to the opeming sentence of the Rule, at the same place in which the Rule
provides that offers and statements 1n plea negotiations are not admissible “agamst the defendant.”
At that meeting the Committee determined that this would not be a satisfactory drafting solution. If
the Rule were amended simply to provide that offers and statements in guilty plea negotiations were
not admissible “against the government,” this might provide too broad an exclusion. It would
exclude, for example, statements made by the defendant during plea negotiations that could be
offered “against the government,” for example, to prove that the defendant had made a prior
consistent statement, or to prove that the defendant believed in his own innocence, or was not trying
to obstruct an investigation. Thus, the Committee resolved that any change to Rule 410 should
specify that the government’s protection would be limited to statements and offers made by
prosecutors during guilty plea negotiations.

At the Apnl 2003 meeting the Committee also determined that the Rule’s protection should
cover statements and offers made during the course of guilty pleas that are either rejected by the
court or vacated on review. Currently the Rule specifically covers only guilty pleas that are
“withdrawn”.Commuittee members noted that as a policy matter, there was no basis for distinguishing
a withdrawn plea from a plea that 1s rejected or vacated. In any of these cases, the policy of
protecting plea negotiations warrants protection from these subsequent unforeseen
developments—otherwise negotiations are likely to be chilled by uncertainty.
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Finally, the Commuttee agreed that the question of whether the protections of Rule 410 can
be waived should be addressed 1n the Committee Note and not in the Rule. The Supreme Court has
decided that the defendant can agree that his statements made 1n plea negotiations can be used to
impeach him should he testify at trial, but courts are still working out whether the power to waive
the protections of Rule 410 extends to other situations. Thus, it would be counterproductive to codify
a watver rule 1n the text. But it would be important to acknowledge the waiver rule in the Committee
Note, so as to prevent speculation that any amendment was rejecting Supreme Court precedent on
the subject.

At its Fall 2003 meeting the Committee considered a draft of an amendment to Rule 410 that
was intended to implement the consensus of the Commuttee. Committee members discussed whether
the government should be protected from statements and offers made by the prosecutor in plea
negotiations even where the evidence 1s offered by a different defendant. All Commuttee members,
including the DOJ representative, recognized that a defendant should be able to inquire info a deal
struck or to be struck with a former codefendant who 1s a cooperating witness at the time of the
trial-and such inquiry may be pertinent to the bias or prejudice of the cooperating witness even if
a deal has not been formally reached or even offered. On the other hand, most Committee members
agreed that statements of fact made by a prosecutor in negotiations with one defendant should not
be offered as any kind of party-admission by another defendant or in another proceeding. To allow
such broad admissibility could tend to chill the open discussions that Rule 410 seeks to promote.

After substantial discussion, a straw vote was taken and the Committee tentatively agreed
on language for a proposed amendment to Rule 410 that would provide that statements and offers
by prosecutors 1n the course of plea discussions are not admissible except to prove the bias or
prejudice of a witness. The vote was unanimous. The Committee then discussed whether the Rule
should be broken down into subdivisions. All agreed that the addition of protection of prosecution
statements and offers made it necessary to subdivide the Rule. The alternative (working within the
existing Rule) would be a Rule with internal subparts— (1) through (4) - setting forth the evidence
that 1s not admssible against the defendant, followed by a freestanding paragraph providing for
exclusion of prosecution statements and offers, followed by another freestanding paragraph setting
forth exceptions in which statements otherwise covered by the rule can be admitted against a
defendant. The use of two consecutive hanging paragraphs would make the rule difficult to read and
1s certainly contrary to the working standards of the Style Subcommuttee of the Standing Commuttee.
The Evidence Rules Committee therefore agreed unanimously to set forth three subdivisions in its
proposed amendment to Rule 410.

The Committee determined that it would revisit the working draft of the proposed
amendment to Rule 410 to determine whether 1t should be forwarded to the Standing Committee for
release for public comment. As the proposal currently stands, 1t reads as follows:

Rule 410. Inadmissibility of Pleas, Plea Discussions, and Related Statements

(a) Against the defendant. — Except as otherwise provided in this rule, evidence of
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the following 1s not, 1n any civil or criminal proceeding, admissible against the defendant
who made the plea or was a participant in the plea discussions:

(1) a plea of guilty whieh that was later withdrawn, rejected or vacated;

(2) a plea of nolo contendere;

(3) any statement made in the course of any proceedings under Rule 11 of the Federal
Rules of Criminal Procedure or comparable state procedure regarding either of the foregong
pleas, or

(4) any statement made 1n the course of plea discussions with an attorney for the
prosecuting authority whteh that do not result in a plea of guilty or whteh that result in a plea
of gulty later withdrawn, rejected or vacated.

(b) Against the government. — Any statement or offer made in the course of plea
discussions by an attorney for the prosecuting authonty 1s not admissible against the
government in the proceeding 1n which the statement or offer was made, except as proof of
bias or prejudice of a witness.

(c) Exceptions. — Heweversuch-astatement A statement described in this rule is
admissible (i) m any proceeding wherein another statement made in the course of the same
plea or plea discussions has been introduced and the statement ought 1n faimess to be
considered contemporaneously with 1t, or (1i) in a criminal proceeding for perjury or false
statement if the statement was made by the defendant under oath, on the record and in the
presence of counsel.

The working draft of the Committee Note to the proposed amendment to Rule 410 reads as
follows:

Working Draft of Committee Note to Rule 410
Rule 410 has been amended to make the following changes:

1. The government, as well as the defendant, is entitled to invoke the protections of
the Rule. Courts have held that statements and offers by prosecutors during guilty plea
negotiations are inadmussible, using a variety of theories. See, e.g., United States v
Verdoorn, 528 F.2d 103, 107 (8" Cir. 1976) (relying on the “principles” of Rule 408 even
though that Rule, by its terms, only governs attempts to compromise a civil claim); United
States v Delgado, 903 F.2d 1495 (11" Cir. 1990) (government offer properly excluded under
Rule 403 because it would have confused the jury); Brooks v State, 763 So. 2d 859 (Miss.
2000) (relying on the “spirit” of state version of Rule 410 substantively identical to the
Federal Rule). The amendment endorses the results of this case law, but provides a unitary
source of authority for excluding statements and offers by prosecutors during guilty plea
negotiations. Protecting those statements and offers will encourage the unrestrained candor
from both sides that produces effective plea discussions. Statements and offers by the
prosecution are not excluded by the rule, however, if they are offered by a defendant to prove
the bias or prejudice of a witness who may be cooperating with the government as the result
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of, or in order to obtain, leniency from the government.

2. The protections provided to defendants are extended to statements and offers
related to guilty pleas that are rejected by the court or vacated on appeal or collateral attack.
Given the policy of the rule to promote plea negotiations, there 1s no reason to distinguish
between guilty pleas that are withdrawn and those that are either rejected by the court or
vacated on direct or collateral review.

Nothing in the amendment is intended to affect the rule and analysis set forth in
United States v Mezzanatto, 513 U.S. 196 (1995), and its progeny. The Court i1n Mezzanatto
upheld an agreement in which the defendant knowingly and voluntarily waived the
protections of Rule 410 insofar as his statements made in plea negotiations could be used to
impeach him at trial. See also United States v. Burch, 156 F.3d 1315 (D.C Cir. 1998)
(reasoning that the holding in Mezzanatto logically extends to permit agreements to use the
defendant’s statements during the prosecution’s case-in-chief); United States v. Rebbe, 314
F.3d 402 (9" Cir. 2002) (reasoning that the rationale in  Mezzanatto applies equally to
waivers permitting use of the defendant’s statements 1n rebuttal). Nor is the amendment
intended to cover the admissibility of the defendant’s rejection of an offer of immunity from
prosecution, when that rejection is probative of the defendant’s consciousness of innocence.
In such a case, the important evidence 1s the defendant’s rejection, not the government’s
offer. See generally United States v. Biaggi, 909 F.2d 662, 690 (2d Cir. 1990) (“a jury 1s
entitled to beheve that most people would jump at the chance to obtain an assurance of
immunity from prosecution and to infer from rejection of the offer that the accused lacks
knowledge of wrongdoing™).

4. Rule 606(b)

At its Apnl 2002 meeting, the Committee directed the Reporter to prepare a report on a

possible amendment to Rule 606(b) that would clanfy whether and to what extent juror testimony
can be admitted to prove some disparity between the verdict rendered and the verdict intended by
the jurors. Atits Spring 2003 meeting, the Commuttee agreed in principle on a proposed amendment
to Rule 606(b) that would be part of a possible package of amendments to be referred to the Standing
Committee 1n 2004.

The Commuttee reviewed the working draft of the proposed amendment at 1ts Fall 2003

meeting. Once again, all Commuittee members recognized the need for an amendment to Rule 606(b).
There are two basic reasons for an amendment to the Rule: 1. All courts have found an exception
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to the Rule permitting jury testimony on certain errors 1n the verdict, even though there 1s no
language permitting such an exception in the text of the Rule, and, more importantly, 2. The courts
are 1 dispute about the breadth of that exception. Some courts allow juror proof whenever the
verdict has an effect that is different from the result that the jury intended to reach, while other courts
follow a narrower exception permitting juror proof only where the verdict reported 1s different from
that which the jury actually reached because of some clerical error. The former exception is broader
because it would permut juror proof whenever the jury misunderstood (or ignored) the court’s
instructions. For example, 1f the judge told the jury to report a damage award without reducing it by
the plaintiff’s proportion of fault, and the jury disregarded that instruction, the verdict reported
would be a result different from what the jury actually intended, thus fitting the broader exception.
But it would not be different from the verdict actually reached, and so juror proof would not be
permitted under the narrow exception for clerical errors.

After extensive discussion, the Committee continued to be unamimous 1n its belief that an
amendment to Rule 606(b) is warranted and that the amendment should codify the narrower
exception of clerical error. An exception that would permit proof of juror statements whenever the
jury musunderstood or ignored the court’s mstruction would have the potential of intruding into juror
deliberations and upsetting the finality of verdicts in a large and undefined number of cases. As
such, the broad exception is in tension with the policies of the Rule. In contrast, an exception
permitting proof only if the verdict reported is different from that actually reached by the jury does
not itrude on the privacy of jury deliberations, as the mmquiry only concerns what the jury decided,
not why 1t decided as it did.

The Commiittee then turned to the working draft of the proposed amendment to consider
whether the language accurately captured the narrow exception that should be added to the Rule. The
working language permitted juror proof into whether “the verdict reported is the verdict that was
agreed upon by the jury.” Committee members expressed concem that this language could be too
broad. It might be construed, for example, to allow proof from a juror that he never actually
“agreed” with the verdict the jury rendered, he only acquiesced because he wanted to make other
jJurors happy, or because he misunderstood the court’s nstructions. Thus, the language of the
working draft could be read to encompass the broader exception to the Rule currently used by some
courts; 1t could be read to allow an inquiry into jury deliberations, contrary to the policy of Rule
606(b).

The Commuittee deliberated and voted unanimously to change the language of the working
draft to narrow the exception to situations where the verdict reported 1s “the result of a clerical
mistake.” Members pointed out that Civil Rule 60(a) uses the same term “clerical mistake™ to cover
the analogous situation of correcting mistakes in judgments and orders. Commuttee members
recogmized that the exception for “clenical mistakes™ would rarely apply 1n practice. But that was
constdered to be the very reason for adopting the amendment: the “clerical mistake™ language would
provide a very narrow exception to allow for correction 1n the rare cases of clencal error, and it
would thereby reject the broader exception used by those courts permitting juror testimony whenever
the jurors misunderstood the impact of the verdict that they actually agreed upon.
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The Commuttee resolved to revisit the proposed amendment at its next meeting, with the goal
to finalize 1t as part of a package to be submutted to the Standing Committee for authorization for
pubhic comment. The Reporter was directed to research cases under Civil Rule 60(a) to determine
whether helpful comparisons could be drawn between that Rule and the narrow amendment to
Evidence Rule 606(b) proposed by the Commuttee.

The current working draft of a proposed amendment to Rule 606(b) provides as
follows:

Rule 606. Competency of Juror as Witness

(a) At the trial. — A member of the jury may not testify as a witness before that jury
in the trial of the case in which the juror 1s sitting as a juror. If the juror is called so to testify,
the opposing party shall be afforded an opportunity to object out of the presence of the jury.

(b) Inquiry into validity of verdict or indictment — Upon an inquiry into the validity
of a verdict or indictment, a juror may not testify as to any matter or statement occurring
during the course of the jury’s deliberations or to the effect of anything upon that or any
other juror’s mind or emotions as influencing the juror to assent to or dissent from the verdict
orindictment or concerning the juror’s mental processes 1n connection therewithexeeptthat
But a juror may testify enthe-question about (1) whether extraneous prejudicial information
was improperly brought to the jury’s attention, (2) er whether any outside influence was
improperly brought to bear upon any juror, or (3) whether the verdict reported 1s the result
of a clerical mistake. Nermaya A juror’s affidavit or evidence of any statement by the juror
eeneerning may not be received on a matter about which the juror would be precluded from

testifying-be-reeervedfor-these-purposes.

Draft Committee Note

Rule 606(b) has been amended to provide that juror testimony may be used to prove
that the verdict rendered was tainted by a clerical error. The amendment responds to a
divergence between the text of the Rule and the case law that has established an exception
for proof of clerical errors. See, e.g , Plummer v Springfield Term. Ry. Co, 5F.3d 1,3 (1%
Cir. 1993) (“A number of circuits hold, and we agree, that juror testimony regarding an
alleged clerical error, such as announcing a verdict different than that agreed upon, does not
challenge the validity of the verdict or the deliberation of mental processes, and therefore is
not subject to Rule 606(b).”); Teevee Toons, Inc., v. MP3 Com, Inc, 148 F Supp.2d 276,278
(S D.N.Y. 2001) (noting that Rule 606(b) has been silent regarding inquiries designed to
confirm the accuracy of a verdict). Cf. Fed.R.Civ.P. 60(a} (providing relief from “[c]lerical
mistakes 1n judgments, orders, or other parts of the record . . .”).
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In adopting the exception for proof of clerical errors, the amendment specifically
rejects the broader exception, adopted by some courts, permitting the use of juror testimony
to prove that the jurors were operating under a misunderstanding about the consequences of
the result that they agreed upon. See, e.g., Attridge v. Cencorp Dwv. of Dover Techs. Int'l,
Inc., 836 F.2d 113, 116 (2d Cir. 1987), Eastridge Development Co., v. Halpert Associates,
Inc., 853 F.2d 772 (10" C1r. 1988). The broader exception is rejected becanse an mquiry into
whether the jury misunderstood or misapplied an instruction goes to the jurors’ mental
processes underlying the verdict, rather than the verdict’s accuracy in capturing what the
jurors had agreed upon. See, e g., Karl v. Burlington Northern R R Co., 880 F.2d 68, 74 (8"
Cir. 1989) (error to recerve juror tesimony on whether verdict was the result of jurors’
musunderstanding of instructions: “The jurors did not state that the figure written by the
foreman was different from that which they agreed upon, but indicated that the figure the
foreman wrote down was ntended to be a net figure, not a gross figure. Receiving such
statements violates Rule 606(b) because the testimony relates to how the jury interpreted the
court’s mstructions, and concerns the jurors” ‘mental processes,” which 1s forbidden by the
rule.”); Robles v. Exxon Corp 862 F 2d 1201, 1208 (5" Cir. 1989) ( “the alleged error here
goes to the substance of what the jury was asked to decide, necessarily implicating the jury’s
mental processes insofar as 1t questions the jury’s understanding of the court’s instructions
and application of those nstructions to the facts of the case™). Thus, the “clerical error”
exception to the Rule is limited to cases such as “where the jury foreperson wrote down, 1n
response 1o an iterrogatory, a number different from that agreed upon the by the jury, or
mistakenly stated that the defendant was ‘gwlty’ when the jury had actually agreed that the
defendant was not guilty.” Id.

5. Rule 607

At its Spring 2002 meeting the Evidence Rules Committee directed the Reporter to prepare
a memorandum to advise the Commuittee on whether it is necessary to amend Evidence Rule 607,
Rule 607 states categorically that a party can impeach any witness 1t calls. On 1its face, the Rule
permits a party to call a witness solely for the purpose of “impeaching”™ them with evidence that
would not otherwise be admissible, such as hearsay. For example, the Rule would appear to permit
a party to call an adverse witness solely to “impeach” the witness with a prior inconsistent statement
that would not otherwise be admissible. The purpose of that tactic could well be to evade the hearsay
rule in the hope that the jury would ignore the court’s limiting struction and consider the
inconsistent statement for its truth.

The Commitiee wished to consider whether Rule 607 should be amended to prohibit a party
from calling a witness for the sole purpose of impeaching that witness with evidence that would not
otherwise be admissible. The Reporter’s research indicated that the courts have uniformly prohibited
this abusive practice even though Rule 607 contains no specific prohibitory language. So the
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Commuttee discussed whether the Rule should be amended to “codify” this case law and thereby
eliminate the divergence between the case law and the text of the Rule.

In discussion, the Committee was skeptical that any amendment to Rule 607 was necessary.
The Commuttee noted that courts are uniform in prohibiting the abusive practice that any amendatory
language would prohibit. The Commuttee continues to be committed to the principle that an
amendment to the Evidence Rules is justified only in extreme circumstances in which courts are 1n
conflict about the meaning of a Rule, or the Rule 1s creating practical problems of admimistration or
unjust application. None of these conditions exist under Rule 607. .

The Committee also noted that it would be difficult to write an amendment that would fully
encompass all the situations m which a party should be allowed to call witnesses and impeach them
with otherwise inadmissible evidence. New Jersey and Ohio have tried to do so by permitting
impeachment when the party is “surprised” by adverse testimony. But this fails to cover all of the
situations m which impeachment should be permitted. For example, 1mpeachment should be
allowed where a party knows in advance that a witness will give partially favorable and partially
unfavorable testimony. A more broadly worded rule permitting a party to call a witness and impeach
the witness whenever 1t is in “good faith” is not very helpful and risks adding confusion to a body
of case law that 1s currently quite understandable and uniform. Thus, the risk of “codification” 1s that
the drafters may not get it completely right, thereby generating confusion and perhaps creating an
umntended substantive change.

A vote was taken and the Commuttee unanimously agreed to terminate the consideration of
any amendment to Rule 607.

6. Rule 609

Rule 609(a)(2) provides for automatic impeachment of all witnesses with prior convictions
involving “dishonesty or false statement.” Rule 609(a)(1) provides a nuanced balancing test for
impeaching witnesses whose convictions do not fall within the defimtion of Rule 609(a)(2). At its
Spring 2002 meeting the Evidence Rules Commuttee directed the Reporter to prepare a memorandum
to advise the Commuittee on whether it 1s necessary to amend Evidence Rule 609(a)(2). An
investigation into this Rule indicates that the courts are 1n conflict on how to determine that a certain
conviction mvolves dishonesty or false statement within Rule 609(a)(2). The bastc conflict is that
some courts determine “dishonesty or false statement” solely by looking at the elements of the
conviction for which the witness was found guilty. If none of the elements require proof of falsity
or deceit beyond a reasonable doubt, then the conviction must be admitted under Rule 609(a)(1) or
not at all. Other courts look behind the conviction to determine whether the witness committed an
act of dishonesty or false statement before or after commtting the crime. Under thus view, for
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example, a witness convicted of murder would have commutted a crime mvolving dishonesty or false
statement if he lied about the crime, either before or after committing it.

After discussion, Commuttee members unanmimously agreed that Rule 609(a)(2) should be
amended to resolve the dispute in the courts over how to determine whether a conviction involves
dishonesty or false statement. And amendment would resolve an 1ssue on which the circutts are
clearly divided. The Committee was further unanimously 1n favor of an “elements™ definition of
crimes involving dishonesty or false statement. Commuttee members noted that requiring the judge
to look behind the conviction to the underlying facts could (and often does) impose a burden on trial
judges. Moreover, the inquiry is indefinite because it 1s impossible to determine, simply from a
guilty verdict, what facts of dishonesty or false statement the jury might have found. Most
importantly, whatever additional probative value there might be in a crime commutted decextfully,
it 1s lost on the jury assessing the witness’s credibility when the elements of the crime do not i fact
require proof of dishonesty or false statement. This 1s because when the conviction is introduced to
impeach the witness, the jury 1s told only about the conviction, not about 1ts underlying facts.

Commuittee members noted that the “elements” approach to defining crimes that fall within
Rule 609(a)(2) is litigant-neutral, in that it would apply to all witnesses in all cases. It was also noted
that if a crime not involving false statement as an element (e g., murder or drug dealing) were
inadmissible under Rule 609(a)(2), it might still be admitted under the balancing test of Rule
609(a)(1), moreover, if such a crime were committed in a deceitful manner, the underlying facts of
deceit might still be inquired into under Rule 608. Thus, the costs of an “elements” approach are low
as 1t would not result in an unjustified loss of evidence pertinent to credibility; and 1ts benefits in
judicial efficiency seem obvious.

A vote was taken and the Committee unanimously resolved to continue with an amendment
to Rule 609(a)(2) that would use an “elements” approach to define the crnmes that are automatically
admissible for impeachment under Rule 609(a)(2). Tt was noted that an “clements” approach to the
Rule would be consistent with the recently approved amendments to the Uniform Rules of Evidence.
The Commuttee agreed to reconsider the working draft of the amendment and the Committee Note,
with the view to finalizing 1t as part of a package of amendments to be sent to the Standing
Commuttee mm June, 2004.

The Working Draft of the Proposed Amendment to Rule 609 reads as follows:

Rule 609. Impeachment by Evidence of Conviction of Crime
(a) General rule—For the purpose of attacking the eredibility character for
truthfulness of a witness,
(1) evidence that a witness other than an accused has been convicted
of a crime shall be admitted, subject to Rule 403, if the crime was punishable
by death or imprisonment 1n excess of one year under the law under which
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the witness was convicted, and evidence that an accused has been convicted

of such a crime shall be admitted 1f the court determines that the probative

value of admitting this evidence outweighs 1ts prejudicial effect to the

accused; and

(2) evidence that any witness has been convicted of a crime shall be admitted
tfit-invelveddishonesty-erfalse—statement;regardless of the punishment uf the
statutory elements of the crime necessanly involve dishonesty or false statement.

(b) Time himit. — Evidence of a conviction under this rule 1s not admissible 1f a
period of more than ten years has elapsed since the date of the conviction or of the release
of the witness from the confinement imposed for that conviction, whichever 1s the later date,
unless the court determines, in the interests of justice, that the probative value of the
conviction supported by specific facts and circumstances substantially outweighs its
prejudicial effect. However, evidence of a conviction more than ten years old as calculated
herein, 1s not admissible unless the proponent gives to the adverse party sufficient advance
written notice of intent to use such evidence to provide the adverse party with a fair
opportunity to contest the use of such evidence.

(c) Effect of pardon, annulment, or certificate of rehabilitation. — Evidence of a
conviction is not admissible under this rule if (1) the conviction has been the subject of a
pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a
finding of the rehabilitation of the person convicted, and that person has not been convicted
of a subsequent crime whieh that was punishable by death or imprisonment 1n excess of one
year, or (2) the conviction has been the subject of a pardon, annulment, or other equivalent
procedure based on a finding of innocence.

(d) Juvenile adjudications — Evidence of juvenile adjudications is generally not
admissible under this rule. The court may, however, 1n a criminal case allow evidence of a
juvenile adjudication of a witness other than the accused 1f conviction of the offense would
be admissible to attack the credibility of an adult and the court 1s satisfied that adnmssion in
evidence is necessary for a fair determination of the 1ssue of guilt or innocence.

(e) Pendency of appeal — The pendency of an appeal therefrom does not render
evidence of a conviction inadmissible. Evidence of the pendency of an appeal is admissible.

The working draft of the proposed Committee Note to Rule 609 reads as follows:
Proposed Committee Note to Working Draft

The amendment provides that a conviction 1s not automatically admissible under Rule
609(a)(2) unless the statutory elements of the crime for which the witness was convicted
necessarily involves proof beyond a reasonable doubt that the witness commutted an act of
dishonesty or false statement. The Rule prohibits the court from determining that a
conviction 1s “automatically admissible” by inquiring into the underlymng facts of the crnime.
Such facts are often difficult to determine. See Emerging Problems Under the Federal Rules
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of Evidence at 173 (2d ed. 1998) (“The difficulty of ascertaming [facts underlying a
conviction] especially from the records of out-of-state proceedings might make the broad
approach operate unevenly and feasible only for local convictions. . . . A simple, almost
mechamcal, rule that only those convictions for cimes whose statutory elements mclude
deception, untruthfulness or falsehood under Rule 609(a)(2) arguably would result m amore
efficient, predictable proceeding.”) (emphasis 1n original). See also Uniform Rules of
Evidence, Rule 609(a)(2) (adopting an “‘elements” approach). Moreover, the probative value
of the underlying facts of a conviction, when the conviction 1s offered to impeach the
witness’s character for truthfulness, 1s lost on the jury because the jury is not informed about
the details of a conviction under Rule 609. See, e g, United States v Beckett, 706 F.2d 519
atn.1 (5th Cir. 1983) (a testifying witness is required “to give answers only as to whether he
has been previously convicted of a felony, as to what the felony was, and as to when the
conviction was had™); Radtke v. Cessna Awcraft Co, 707 F.2d 999 (8th Cir. 1983)
(impeachment with a prior conviction 1s limited to the recitation of the conviction 1tself).See
also C. Mueller & L. Kirkpatrick, Federal Evidence at 742 (2d ed. 1999) (“Scrutiny of
underlying facts seems vaguely inconsistent with allowing inquiry only on the essentials of
convictions (name of crime, punishment imposed, time, and sometimes place) with further
details kept off limits: If the jury hears only the basics, why should the judge consider an
elaboration of factual detail in deciding whether to permit the questioning?”).

The legislative history of Rule 609 indicates that the automatic admissibility
provision of Rule 609(a)(2) was to be narrowly construed. This amendment comports with
that intent. See Conference Report to proposed Rule 609, at 9 (“By the phrase ‘dishonesty
and false statement’ the Conference means crimes such as perjury or subornation of perjury,
false statement, criminal fraud, embezziement, or false pretense, or any other offense in the
nature of crimen falsi, the commission of which mmvolves some element of deceit,
untruthfulness, or falsification bearing on the [witness’s] propensity to testify truthfully.”).

It should be noted that while the facts underlying a conviction are irrelevant to the
admissibility of that conviction under Rule 609(a)(2), those underlying facts might be a
proper subject of enquiry under Rule 608. See e.g., United States v Hurst, 951 F.2d 1490
(6th Cir. 1991} (underlying facts of a conviction were the proper subject of inquiry under
Rules 403 and 608 where they were probative of the defendant’s character for untruthfulness
and not unduly prejudicial).

The amendment also substitutes the term “‘character for truthfulness™ for the term
“credibility” 1n the first sentence of the Rule. The limitations of Rule 609 are not applicable
if a conviction is admitted for a purpose other than to prove the witness’s character for
untruthfulness. See, e.g., United States v. Lopez, 979 F.2d 1024 (5th Cir. 1992) (Rule 609 not
applicable where the conviction was offered for purposes of contradiction). The use of the
term ““credibility” in subsection (d) 1s retained, however, as that subdivision is intended to
govern the use of a juvenile adjudication for any type of impeachment.
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7. Rule 613(b)

Rule 613(b) provides that a prior inconsistent statement can be admitted without giving the
witness an opportunity to examine it in advance of admission. The witness simply must be given
an opportunity at some point in the trial to explain or deny the statement. The Rule thus rejects the
common-law rule under which the proponent was required to lay a foundation for the prior
inconsistent statement at the time the witness testified. Despite the language of the Rule and
Committee Note, however, some courts have reverted to the common-law rule, and most lawyers
continue to lay a foundation for a prior inconsistent statement when the witness testifies.

At 1ts April 2002 meeting, the Committee directed the Reporter to prepare a report on any
conflict in the case law in interpreting Rule 613(b), so that the Committee could determine whether
an amendment to the Rule would be necessary Atthe Fall 2003 meeting the Reporter reported orally
that he would have a complete report ready by the next meeting, but that his research had indicated
that the Rule did not appear to create problems for courts or litigants. Courts use their discretion to
control the order of proof'to prohibit the admission of a witness’s inconsistent statement before the
witness testifies. And prudent counsel are unlikely to wait to introduce the statement after the
witness leaves the stand, because counsel would thereby assume the risk that the witness might not
be available to explain or deny the statement. After discussion, Committee members agreed that any
conceptual problems in the Rule largely have been solved by the proper use of judicial discretion and
by prudent practice of counsel. Members expressed concern that a proposal to amend Rule 613(b)
would not rise to the same level of necessity as exists in the proposals to amend the other Rules that
are part of the tentative package to be presented to the Standing Committee. A vote was taken and
the Committee unanimously determined that 1t would not proceed with an amendment to Rule
613(b).

8. Rule 704(b)

Rule 704(b) would seem to prohibit all expert witnesses from testifying that a criminal
defendant either did or did not have the requisite mental state to commut the crime charged. It states
that “[n]o expert witness . . . may state an opinion or inference as to whether the defendant did or did
not have the mental state or condition constituting an element of the crime charged or of a defense
thereto.” Some courts have held (and others have implied) that the Rule is applicable only to mental
health experts, and therefore does not prohibit intent-based testimony from such witnesses as law
enforcement agents testifying about the narcotics trade. At a previous meeting, the Reporter was
directed to prepare a report on whether it might be necessary to propose an amendment to Rule
704(b). At the Fall 2003 meeting, the Reporter indicated that while some courts have questioned the
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applicabihity of Rule 704(b) to non-mental health experts, the Rule in fact imposes few limitations
on proof in cniminal cases even 1f 1t 1s applied to all experts. As construed by the courts, the Rule
simply prohibits an expert from opming, n a conclusory fashion, that the defendant either did or did
not intend to commut the crime charged. It does not prolmbit testimony about facts or opinions that
might be mdicative of a mental state. In essence, the Rule prombits only the expert testimony that
would not assist the jury because 1t would be nothing more than a conclusion of law. In that sense,
Rule 704(b) simply emphasizes the point made by Rule 702: that expert testimony 1s inadmissible
unless 1t assists the jury.

The Committee considered whether to continue with an amendment that would not solve any
problems in practice. Members were mindful that the Rule was directly enacted by Congress. A vote
was taken and the Commuttee agreed unanimously that it would not propose any amendment to Rule
704(b).

9. Rule 706

Judge Gettleman has requested that the Committee consider an amendment to Rule 706 that
would make stylistic changes and that also would dispense with the requirement of an order to show
cause before an expert 1s appointed. Courts and commentators have raised other problems in the
administration of the Rule, including allocation of the costs of an expert, the process of appointment,
deposition of court-appointed experts, and instructions to the jury. The Committee agreed that it
would consider a report on Rule 706 at the next Committee meeting, to determine whether an
amendment to the Rule should be included as part of the package to be sent to the Standing
Committee.

10. Rule 801(d)(1)(B)

At the request of Judge Bullock, the Committee considered a proposal to amend Rule
801(d)(1)(B), the hearsay exception for prior consistent statements. Prior consistent statements are
admssible to rehabilitate a declarant 1n at least three situations: 1) to rebut a charge of recent
fabrication or bad motive, when made before the motive arose; 2) to explain away an apparent
inconsistency; and 3) to rebut a charge of bad memory. The problem raised by Judge Bullock 1s that
Rule 801(d)(1}B) permits prior consistent statements to be used substantively in only one
situation—where they rebut a charge of recent fabrication or bad motive and are made before the
motive arose. Thus the Rule mandates a dichotomy where some prior consistent statements are
admissible only for rehabilitation and others are admissible for their truth. Judge Bullock contends
that the distinction between substantive and rehabilitation use of a prior consistent statement is one
that is lost on jurors and on counsel.
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The Commuttee considered the merits of proposing an amendment to Rule 801(d)}(1)B) to
provide that a prior consistent statement would be substantively admissible whenever 1t could be
admutted to rehabilitate the witness’s credibility. The Judges on the Committee uniformly contended
that the amendment was unnecessary. The case law is basically uniform in 1ts distinction between
substantive and rehabilitation use of prior consistent statements. Courts are reaching the correct
results. Committee members recognized that the nstruction to use a prior consistent statement for
rehabilitation and not for 1ts truth 1s one that jurors will find difficult to follow. But this difficulty
is not enough to justify an amendment. The general assumption is that jurors follow mstructions,
except 1n extreme situations (e.g., Bruton), and the Committee did not see Rule 801(d)(1)(B) as
presenting such an exceptional situation. Other Committee members were concerned that an
amendment could send the wrong signal-1t might be seen as an invitation toward broader
admissibility and therefore broader use of prior consistent statements, contrary to the Supreme
Court’s admonition in Tome v United States that the exception is to be narrowly construed.

After extensive discussion, the Committee agreed unanimously that 1t would not propose an
amendment to Rule 801(d)(1)(B).

11. Rule 803(3)

Rule 803(3) incorporates the famous Hil/mon doctrine, providing that a statement reflecting
the declarant’s state of mind can be offered as probative of the declarant’s subsequent conduct in
accordance with that state of nund. The Rule is silent, however, on whether a declarant’s statement
of intent can be used to prove the subsequent conduct of someone other than the declarant. The
original Advisory Committee Note refers to the Rule as allowing only “evidence of intention as
tending to prove the act intended”— implying that the statement can be offered to prove how the
declarant acted, but cannot be offered to prove the conduct of a third party. The legislative history
is ambiguous The case law 1s conflicted. Some courts have refused to admut a statement that the
declarant intended to meet with a third party as proof that they actually did meet. Other courts hold
such statements admissible if the proponent provides corroborating evidence that the meeting took
place.

The Committee directed the Reporter to prepare a report on Rule 803(3), analyzing whether
the conflict i the case law warrants a possible amendment to the Rule to clarify whether statements
can be admutted to prove the conduct of someone other than the declarant. The Reporter stated that
the report would be ready for the Spring 2004 meeting so that if the Commuttee did find it necessary
to propose an amendment, the proposal could be placed with the rest of the package that would be
submuitted to the Standing Committee.
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12. Rule 803(8)

The Committee engaged in a preliminary consideration of Rule 803(8), the hearsay
exception for public reports. Committee members noted that the Rule 1s subject to several drafting
problems. It is divided mnto three subdivisions, each defining admissible public reports, but the
subdivisions are overlapping. Subdivisions (B) and (C) exclude law enforcement reports in criminal
cases from the exception, but courts have held that these exclusions are not to be applied as broadly
as they are written. The exceptions are intended to protect against the admussion of unrehable public
reports, but this concern might be better stated if the exception were written simply to admit a public
report unless the court finds it to be untrustworthy under the circumstances. The Uniform Rules have
departed from the Federal model, as have many States

The Committee directed the Reporter to prepare a report on whether 1t 1s necessary to amend
Rule 803(8) to clarify that a public report is admissible unless the court finds 1t to be untrustworthy
under the circumstances. The Reporter stated that the report would be ready for the Spring 2004
meeting so that 1f the Committee did find 1t necessary to propose an amendment, the proposal could
be placed with the rest of the package that would be submitted to the Standing Committee.

13. Rule 803(18)

Rule 803(18) provides a hearsay exception for “statements contained in published treatises,
periodicals, or pamphlets” 1f they are “established as a reliable authonty” by the testimony or
admission of an expert witness or by judicial notice. This “Learned Treatise” exception does not on
its face permit evidence in electronic form, such as a film or video The Committee considered
whether the Reporter should be directed to prepare a report on the necessity of an amendment to
Rule 803(18) that would cover electronic evidence explicitly.

The Reporter noted that there was only one reported Federal case on the matter, and that in
that case the court had no trouble finding that learned treatises could be admitted evenifin electronic
form. There is no reported decision that excludes a learned treatise on the ground that it is electronic
form. Committee members noted that in the absence of any conflict in the courts, and given the
dearth of case law, an amendment to Rule 803(18) was not justified at this point. The Committee
unamimously agreed that 1t would not propose an amendment to Rule 803(18) as part of any package
of amendments to be submutted to the Standing Committee 1n June 2004.

14. Rule 806

At ts Fall 2002 meeting the Commuttee directed the Reporter to prepare a memorandum on
the advisability of amending Evidence Rule 806, the Rule permitting impeachment of hearsay
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declarants under certain conditions.  Rule 806 provides that if a hearsay statement 1s admitted under
a hearsay exception or exemption, the opponent as a general rule may impeach the hearsay declarant
to the same extent as 1f the declarant were testifying in court. The courts are 1n dispute, however,
on whether a hearsay declarant’s character for truthfulness may be impeached with prior bad acts
under Rule 806. If the declarant were to testify at trial, he could be asked about pertinent bad acts,
but no evidence of those acts could be proffered—Rule 608(b) prohibits extrinsic evidence of bad
acts offered to impeach the witness’s character for truthfulness. For hearsay declarants, however,
ordinarily the only way to impeach with bad acts is to proffer extrinsic evidence, because the
declarant is not on the stand to be asked about the acts. Rule 806 does not explicitly say that
extrinsic evidence of bad acts is allowed. Two circuits prohibit bad acts impeachment of hearsay
declarants, and one permuits it

The Committee reviewed the Reporter’s report and discussed whether the problems raised
by Rule 806 were serious enough to justify the substantial costs of an amendment. Several members
opined that the Rule, fairly read, prohibits the use of extrinsic evidence to impeach a hearsay
declarant, for the reasons expressed by the Third Circuit in United States v. Saada, 212 F.3d 210,
221-22 (3d Cir. 2000) If Congress had wanted to permit the use of extrinsic evidence to impeach
a hearsay declarant, it certainly could have said so (as 1t had with inconsistent statements, by
dispensing with the foundation requirement that is applied for in-court witnesses). Committee
members expressed concern that an amendment permitting extrinsic evidence to impeach a hearsay
declarant’s character for truthfulness could be subject to abuse. It could lead to drawn-out
proceedings and hearings on collateral matters-with little benefit given the fact that the only purpose
would be to show that the hearsay declarant committed some act that had some bearing on the
declarant’s character for truthfulness. Members also noted that 1f the declarant were to testify,
extrinsic evidence would be madmissible under Rule 608(b), for the very reason that the delay and
confusion resulting from proving up extirinsic evidence 1s not worth the attenuated benefit of
impeaching the witness with a bad act. Commuttee members saw no justification for permitting proof
of extrinsic evidence when it would not be permitted were the witness to testify.

The Committee resolved by unamimous vote to reject any proposed amendment to Rule 806.

PROJECT ON PRIVILEGES

At its Fall 2002 meeting, the Evidence Rules Committee decided that 1t would not propose
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any amendments to the Evidence Rules on matters of privilege. The Commuttee determined,
however, that 1t could — under the auspices of 1ts Reporter and consultant on privileges, Professor
Broun — perform a valuable service to the bench and bar by giving guidance on what the federal
common law of privilege currently provides. This could be accomplished by a publication outstde
the rulemaking process, such as has been previously done with respect to outdated Advisory
Commuttee Notes and caselaw divergence from the Federal Rules of Evidence. Thus, the Commuttee
agreed to continue with the privileges project and determined that the goal of the project would be
to provide, 1n the form of a draft rule and commentary, a “survey” of the existing federal common
law of privilege. This essentially would be a descriptive, non-evaluative presentation of the existing
federal law, not a “best principles” attempt to write how the rules of privilege “ought” to look.
Rather, the survey would be intended to help courts and lawyers determine what the federal law of
pnvilege actually is and where it might be going. The Committee determined that the survey of each
privilege will be structured as follows:

1 The first section for each rule would be a draft “survey” rule that would set out the
existing federal law of the particular privilege. Where there is a significant split of authornty
in the federa! courts, the draft would include alternative clauses or provisions.

2. The second section for each rule would be a commentary on existing federal law.
This section would provide case law support for each aspect of the survey rule and an ex-
planation of the alternatives, as well as a description of any aberrational caselaw. This
commentary section is intended to be detailed but not encyclopedic. It would include
representative cases on key points rather than every case, and important law review articles
on the privilege, but not every article.

3. The third section would be a discussion of reasonably anticipated choices that the
federal courts, or Congress 1f 1t elected to codify privileges, might take into consideration.
For example, 1t would include the possibility of different approaches to the attorney-chent
privilege in the corporate context and the possibility of a general physician-patient privitege.
This section, like the project itself, will be descriptive rather than evaluative.

At the Fall 2003 meeting, Professor Broun presented, for the Commuttee’s information and
review a draft of the survey rule, commentary, and future developments discussion with respect to
the psychotherapist-patient privilege. Committee members commended Professor Broun on his
excellent work product and provided commentary and suggestions. Some suggestions included the
need to consider the relevance of statutory reporting requirements; the scope of warver (which will
be dealt with in a separate waiver rule); and whether the privilege should apply when confidential
communications are released without the patient’s authorization. Professor Broun noted that these
suggestions were quite helpful and he would consider how to incorporate them in the working draft.

Professor Broun informed the Commuttee that he was beginning to work on the attorney-
client privilege and that he would submit a progress report for the Spring 2004 meeting. After
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discussion, 1t was resolved that the survey project would cover those privileges and rules that were
covered 1n the original Advisory Commuttee’s draft of privileges.

NEXT MEETING
The next meeting of the Advisory Committee on Evidence Rules 1s scheduled for April 29%
and 30", 2004.

The meeting was adjourned at 3:30 p.m., November 13.

Respectfully submitted,

Daniel J. Capra
Reed Professor of Law
Reporter

27









The minutes for the Standing Committee
meeting on January 15-16, 2004,
will be sent to you
in a subsequent mailing






Ii-A



FORDHAM

University School of Law

Lincoln Center, 140 West 62nd Street, New York, NY 10023-7485

Damel J Capra Phone- 212-636-6855
Philip Reed Professor of Law e-mail:dcapra@law fordham edu
Fax 212-636-6899

Memorandum To: Advisory Committee on Evidence Rules
From: Dan Capra, Reporter

Re: Proposal to amend Rule 404(a)

Date: April 2, 2004

At its October 2002 meeting the Evidence Rules Commuttee tentatively approved for further
consideration an amendment to Rule 404(a). The amendment explicitly would prohibit the
circumstantial use of character evidence in civil cases. This memorandum summarizes the work of
the Committee on the proposed amendment to this point. The proposed amendment and proposed
Committee Note are set forth. At this Committee meeting, the Committee must decide whether to
refer the proposed amendment to the Standing Committee with the recommendation that it be
released for public comment.

I. The Committee’s Rationale for the Proposed Amendment

The Commuttee’s discussions and determinations, over the course of two years of meetings,
can be summarized as follows:

1) An amendment is approprnate because the circuits are spht over whether character
evidence can be offered to prove conduct mn a civil case. (See the discussion of the
conflicting case law 1n Section III, below). The question arises frequently in civil rights
cases, so an amendment to the rule would have a helpful impact on a fairly large number of
cases.

2) Thus split was thought best resolved by a rule prohibiting, rather than permitting,
the circumstantial use of character evidence in civil cases. A rule of prohibition 1s consistent
with the existing language of Rule 404(a), the original Advisory Committee Note, and the
majorty of the cases. It is also the better rule as a matter of policy. The circumstantial use
of character evidence 1s fraught with peril in any case, because 1t could lead to a trial of
personality and could cause the jury to decide the case on improper grounds The risks of
character evidence historically have been considered worth the costs only where a criminal
defendant seeks to show his good character or the pertinent bad character of the victim. This



so-called “rule of mercy” was thought necessary by the drafters to provide a counterweight
to the resources of the government. It is a recognition of the possibility that the accused,
whose liberty 1s at stake, may have httle to defend with other than lus good name. But these
considerations are not operative 1 civil litigation. In civil cases, the substantial problems
raised by character evidence were considered by this Commuttee to outweigh the dubious
benefit that character evidence might provide.

3) The Commttee also agreed that if Rule 404(a) is to be amended, the amendment
should mclude a reference in the text that evidence of a victim’s character, otherwise
admissible under the Rule, nonetheless could be excluded under Rule 412 1n cases involving
sexual assault. Although the need for such clarification might not justify an amendment on
its own, the Committee determined that clanfying language would be useful as part of a
larger amendment.

4) The Committee rejected a suggestion from the public that Rule 404(a) be amended
to specify that the limitations on character evidence do not apply when character 1s “in
1ssue.” Rule 404(a) by its terms applies only when character evidence 1s offered
circumstantially, and therefore by definition it does not apply when a party’s character is an
element of the case. Nor have the courts had any problem in holding that Rule 404(a) 1s
mapplicable when character is “in issue.”

5) At its last meeting, the Committee revised its working draft of the proposed
amendment to Rule 404(a), making a technical change to the draft langnage intended to
clanfy that the protections of Rule 412 supersede the provision of Rule 404(a)(2) permitting
proof of a victim’s character. Commuttee members agreed that the suggested change was an
improvement. No Committee member expressed any other concerns about the working draft
of the proposed amendment.

The final draft of the proposed amendment, as well as a proposed Committee Note, is set
forth in Section IV of this memorandum



II. The Existing Rule

Rule 404(a) currently provides as follows:

Rule 404. Character Evidence Not Admissible to Prove Conduct;
Exceptions; Other Crimes

(a) Character evidence generally. — Evidence of a person’s character or a trait of
character 1s not admissible for the purpose of proving action in conformity therewith on a
particular occasion, except:

(1) Character of accused. — Evidence of a pertinent trait of character offered by an
accused, or by the prosecution to rebut the same;, or if evidence of a trait of character of the
alleged victim of the crime 1s offered by an accused and admitted under Rule 404(a)(2),
evidence of the same trait of character of the accused offered by the prosecution;

(2) Character of alleged victim. — Evidence of a pertinent trait of character of the
alleged victim of the crime offered by an accused, or by the prosecution to rebut the same,
or evidence of a character trait of peacefulness of the alleged victim offered by the
prosecution in a homicide case to rebut evidence that the alleged victim was the first
aggressor;

(3) Character of witness. — Evidence of the character of a witness, as provided n
rules 607, 608, and 609.

The relevant portion of the Advisory Committee’s Note to Rule 404(a) provides as follows:

Subdivision (a). This subdivision deals with the basic question whether character
evidence should be admutted. * * *

* * * Character evidence is susceptible of being used for the purpose of suggesting
an inference that the person acted on the occasion 1n question consistently with his character.
This use of character 18 often described as “circumstantial.” Illustrations are: evidence of a
violent disposition to prove that the person was the aggressor in an affray, or evidence of
honesty 1n disproof of a charge of theft. This circumstantial use of character evidence raises
questions of relevancy as well as questions of allowable methods of proof.

In most jurisdictions today, the circumstantial use of character 1s rejected but with
important exceptions: (1) an accused may introduce pertinent evidence of good character
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(often misleadingly described as *“‘putting his character i 1ssue”), in which event the
prosecution may rebut with evidence of bad character; (2) an accused may mtroduce
pertinent evidence of the character of the victim, as in support of a claim of self-defense to
a charge of homicide or consent 1n a case of rape, and the prosecution may introduce similar
evidence in rebuttal of the character evidence, or, 1n a homicide case, to rebut a claim that
deceased was the first aggressor, however proved; and (3) the character of a witness may be
gone into as bearing on his credibility. McCormick §§ 155-161. This pattern is incorporated
in the rule. While 1ts basis lies more in history and experience than 1n logic, an underlying
justification can fairly be found in terms of the relative presence and absence of prejudice in
the various situations. Falknor, Extrinsic Policies Affecting Admissibility, 10 Rutgers L.
Rev. 574, 584 (1956); McCormick § 157. In any event, the cnmuinal rule 1s so deeply
imbedded in our jurisprudence as to assume almost constitutional proportions and to override
doubts of the basic relevancy of the evidence.

d ok ok

The argument 1s made that circumstantial use of character ought to be allowed in civil
cases to the same extent as in criminal cases, i.e., evidence of good (nonprejudicial) character
would be admissible in the first instance, subject to rebuttal by evidence of bad character
Falknor, Extrinsic Policies Affecting Admissibility, 10 Rutgers L. Rev. 574, 581-583 (1956);
Tentative Recommendation and a Study Relating to the Uniform Rules of Evidence (Art. V1.
Extrinsic Policies Affecting Admussibility), Cal. Law Revision Comm’n, Rep., Rec. &
Studies, 657-658 (1964). Uniform Rule 47 goes farther, in that it assumes that character
evidence 1n general satisfies the conditions of relevancy, except as provided in Umform Rule
48. The difficulty with expanding the use of character evidence in civil cases is set forth by
the California Law Revision Commission in its ultimate rejection of Uniform Rule 47, id.,
615.

Character evidence 1s of slight probative value and may be very prejudicial.

It tends to distract the trier of fact from the main question of what actuatly happened

on the particular occasion. It subtly permits the trner of fact to reward the good man

and to punish the bad man because of their respective characters despite what the
evidence in the case shows actually happened.

Much of the force of the position of those favoring greater use of character evidence
in civil cases 1s dissipated by their support of Uniform Rule 48 which excludes the evidence
in neghgence cases, where 1t could be expected to achieve its maximum usefulness.
Moreover, expanding concepts of “‘character,” which seem of necessity to extend into such
areas as psychiatric evaluation and psychological testing, coupled with expanded
admussibility, would open up such vistas of mental examinations as caused the Court concern
in Schlagenhauf v. Holder, 379 U.S. 104, 85 S. Ct. 234, 13 L. Ed. 2d 152 (1964). It is
believed that those espousing change have not met the burden of persuasion.



II1. Conflict in the Case Law

The two exceptions to the exclusion of circumstantial character evidence at issue--allowing
the “accused” to admit character evidence and allowing the “prosecution” to “rebut the same”- seem
on their face to be hmited to criminal cases. The Advisory Committee Note to the Rule, excerpted
above, seems clearly to indicate that the Rule is intended to prohibit the circumstantial use of
character evidence in c1vil cases, and that the limited exceptions in subdivisions (1) and (2) can only
be invoked 1n criminal cases.

However, both the Fifth and the Tenth Circuits have held that character evidence can be
offered circumstantially when the defendant 1n a civil case is accused of an action that is tantamount
to a crime. The conflict 1n the cases 1s one of long-standing. The cases can be summarized as
follows:

Case Law Holding That Circumstantial Use of Character Evidence Is Permitted In a Civil Case
Involving Quasi-Criminal Conduct.

1 Carson v. Polley, 689 F.2d 562, 576 (5™ Cir. 1982): This was a police brutality case, in
which the officers claimed self-defense, and the plaintiff sought to rebut the claim with evidence that
the officers were bad-tempered. The Court declared that circumstantial use of character evidence was
not absolutely precluded 1n civil cases. Relying on prior Fifth Circuit case law, the court declared
as follows:

We have held that when a central issue in a case 18 "close to one of a criminal nature,"
the exceptions to the Rule 404(a) ban on character evidence may be invoked. See Crumpton
v. Confederation Life Ins Co., 672 F.2d 1248, 1253 (5th Cir. 1982).

The circumstances under which quasi-criminal conduct warrants the introduction of
character evidence 1 a civil smt under Rule 404(a) may not always be easy to draw. Cf
Crocev Bromley Corp.,623 F.2d 1084 (5th Cir. 1980) (allowing evidence of character traits
n a civil neghgence suit in order to present the case fairly to the jury). Here, however, we
believe that the assault and battery with which the defendants in this suit are charged falls
"close to one of a criminal nature." Therefore, we apply the character evidence exceptions
of Rule 404(a).

The court ultimately found, however, that the evidence of the defendants’ bad tempers could
not be admitted under Rule 404(a)(1), because the defendants never opened the door to this character
evidence. Thus, the court construed the plaintiff to be the “prosecution” within the meaning of Rule
404(a)(1). See also Crumpton v Confederation Life Ins. Co., 672 F.2d 1248, 1253 (5" Cir.1982)
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(“While Rule 404(a) generally apphes to criminal cases, the unusual ¢ircumstances here place the
case very close to one of a criminal nature. The focus of the civil suit on the insurance policy was
the 1ssue of rape, and the resulting trial was i most respects similar to a criminal case for rape. Had
there been a criminal case against Crumpton, evidence of s character that was pertinent would have
been admissible. We do not view the notes of the Advisory Committee as contravening this
interpretation.”).

2. Bolton v Tesoro Petroleum Corp., 871 F.2d 1266, 1278 (5% Cir. 1989). Investors 1n a
petroleum company brought a class action alleging securities fraud and violations of RICO. The
defendant called former President Ford, who testified to his high regard for the CEO of the
corporation. The court found no error in admitting this character testimony under Rule 404(a)(1).
It declared as follows:

Rule 404(a)(1) allows evidence of relevant character traits of an "accused™ individual.

Such evidence can be admissible 1n a civil trial raising quasi-criminal allegations against

adefendant. In this case, appellants promised during opening argument to show the jury the

"simister dark side of [the CEO]." During trial, [the CEO] was accused of obstructing justice,

defrauding the government, perjury, and crimmal bribery. It was not "plain error" to admit
character evidence on his behalf.

Tesoro indicates that the “quasi-criminal” extension by the Fifth Circuit 1s not limited to
cases 1n which physical violence is at issue. Anytime the plaintiff accuses the defendant of activity
that can be characterized as cniminal, Fifth Circuit law appears to indicate that the defendant can
bring in evidence of his good character and, by logical extension, evidence of the victim’s (whoever
that is) bad character. And the plaintiff can rebut with character evidence 1f the defendant opens the
door.

3. Perrin v. Anderson, 784 F.2d 1040, 1044-5 (10" Cir. 1986). This was a civil rights action
in which the plaintiff alleged that his father was shot to death by police officers. The officers claimed
self-defense, and sought to introduce evidence that the decedent had a violent temper, especially
around police officers. The court held that Rule 404(a)(2) would permit proof of the victim’s
character for violence, even though this was a civil case. The court reasoned as follows

In a case of this kind, the civil defendant, like the criminal defendant, stands m a position of
great per1]. A verdict against the defendants in this case would be tantamount to finding that
they killed Perrin without cause. The resulting stigma warrants giving them the same
opportunity to present a defense that a criminal defendant could present. Accordingly we
hold that defendants were entitled to present evidence of Perrin's character from which the
Jury could infer that Perrin was the aggressor. The self-defense claim raised n this case 1s
not functionally different from a self-defense claim raised 1 a criminal case

Ultimately, however, the character evidence was found improperly admitted under Rule 405, because
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it was specific act evidence. Rule 405 provides that 1f character evidence 1s offered to prove conduct,
the only permissible forms are opinion and reputation. (The court held, however, that the specific
act evidence was properly admitted as habit.)

Case Law Holding That Circumstantial Use of Character Evidence Is Never Permitted In a Civil
Case

Case law from other circuits rejects the view of the Fifth and Tenth Circuits and holds that
character evidence, when offered to prove conduct, 1s never admissible 1n a civil case. Those cases
can be summarized as follows:

1. Ginter v. Northwestern Mut. Life Ins. Co , 576 F Supp. 627, 629-30 (D. Ky.1984)" This
was an insurance claim, where the insurer argued that the plaintiff defrauded the insurer in preparing
the application. The plamtiff proffered character evidence of his honesty, but the court excluded the
evidence, reasoning that the exceptions in Rule 404(a)(1) and (2) were not applicable in civil cases.
The court reasoned that the text implicitly limited these exceptions to criminal cases, because the
exceptions are left for the “accused” and for the “prosecution” in rebuttal. The court analyzed the
reasoning of the Fifth Circuit in the Crumpton decision, supra, and found it wanting:

With respect, this court must disagree with the Crumpton decision. It seems beyond
peradventure of doubt that the drafters of F.R.Evi. 404(a) explicitly intended that all
character evidence, except where "character is at 1ssue” was to be excluded [in civil cases].
After an extensive review of the various points of view on this 1ssue, the Advisory
Commuttee expressly stated, "[1]t ts believed that those espousing change (from the view of
excluding character evidence in civil cases) have not met the burden of persuasion." This
language leads to the inevitable conclusion that the use in Rule 404(a) of terms applicable
only to criminal cases was not accidental. * * * This court believes that the language of the
rule, as originally drafted by the Advisory Committee and ultimately approved by Congress,
has the effect of a statute in excluding the proffered evidence here, even though the case may
be considered as analogous to a criminal prosecution. * * * The court regards 1tself as not
having any discretion in this matter by reason of the explicit language of the rule.



Continental Cas Co.v Howard, 775 F.2d 876, 879,n.1 (7" Cir. 1985) (in a su1t for recovery
on a fire insurance policy where the 1nsurance company claimed that the plaintiff committed arson,
it was proper for the court to exclude evidence of the plaintiff’s good character).

Blake v. Cich, 79 F.R.D. 398 (D. Minn.1978), was a civil rights action in which the officers
alleged that the plaintiffs attacked them. Plaintiffs offered evidence of peaceful character—but this
could not be admitted in a civil case.

SEC vy Morellt, 1993 WL 603275 (S.D.N.Y.): The SEC contended that the defendants had
engaged n1llegal trading, and the defendants wanted to proffer evidence of their good character The
court granted a motion i limme to exclude such evidence. The Court rejected the Fifth and Tenth
Circuit approach 1n the following passage:

In declining to follow the approach of the Fifth and Tenth Circuits set out in Carson v.
Polley, 689 F 2d 562 (5th Cir.1982) and Perrin v. Anderson, 784 F.2d 1040 (10th Cir.1986),
the Court finds that despite the allegations n this case of what could constitute criminal
conduct, character evidence under Fed.R.Evid. 404(a)(1) 1s not appropnate in this civil
action. By 1ts use of the term "accused” in subdivision (a), Rule 404 expressly rejects the
use of character evidence in c1vil cases to prove a person acted "in conformity therewith on
a particular occasion." See Ginter v Northwestern Mutual Life Ins Co, 576 F.Supp. 627
(E.D.Ky.1984); Fed.R.Evid. 404 advisory committee's note; Jack B. Weinstein & Margaret
A Berger, 2 Weinstein's Evidence 4 404[03] (1993) ("Weinstein™).

SECv Towers Fmancial Corp., 966 F.Supp. 203 (S.D.N.Y. 1997): The SEC alleged that the
defendants engaged in securitics fraud. One defendant wanted to call character witnesses on his
behalf. Magistrate Judge Peck undertook an extensive analysis of Rule 404 and the case law, and
concluded that character evidence is not admissible to prove conduct 1n a civil case. Judge Peck
relied on the “plain meaning” of the Rule and on the Advisory Commuttee Note. Judge Peck’s
analysis proceeds as follows:

The Commission argues that one cannot be an "accused" outside of a criminal action, the
present proceeding 15 a civil action, and, therefore, the accused's character exception does not
apply. Brater argues for a more flexible definition of "accused" that includes a defendant 1n
a "quasi-crimnal” civil proceeding, such as this SEC action.



Black's Law Dictionary defines "accused" as "the generic name for the defendant in
acriminal case." Blacks Law Dictionary, at 23 (6th ed.). Webster's defines "the accused” as
"the person or persons formally charged with the commission of a crime." Webster's New
World Dictionary, at 9 (3d College Edition). Use of the word "prosecution” in Rule 404(a}(1)
also strongly suggests that the exception 1s meant to be limited to criminal cases. Thus, the
plain meaning of Rule 404(a)(1)'s language limits the exception to cniminal cases, making
1t unavailable in this civil case.

Dupard v. Kringle, 1996 U.S. App. LEXIS 3365 (9" Cir.): In an excessive force case, the

trial court permitted the defendants to prove that no complaint of using excessive force against a
prisoner had ever been lodged against them. The Ninth Circuit held that this was improper use of
character evidence in a civil case. It rejected the defendant’s argument for an exception:

The defense argues that the testimony falls within an exception provided by Rule 404(a)(1).
Rule 404(a)(1), which permits character evidence offered by an "accused," does not apply
to defendants in civil cases. While some circuits allow in such evidence when a civil rights
defendant is accused of quasi-criminal conduct, we do not. See Gates v. Rivera, 993 F.2d
697, 700 (9th Cir. 1993) (in civil rights case, police officer defendant who shot a suspect
should not have been allowed to testify that in his sixteen and one-half years as a police
officer, he had not shot anyone). Thus, Rule 404(a)(1) does not provide an exception that
makes testimony regarding the marshals’ work records admissible.,

Simuilarly, evidence of the plaintiff’s character for violence was inadmuissible. If the exception

in Rule 404(a)(1) 1s not applicable in civil cases, 1t follows that the exception in Rule 404(a)(2) is
not apphcable either. As the court put 1t:

The defense next argues that evidence of Dupard's aggressiveness was admissible as
evidence of a pertinent trait of the victim under Rule 404(a)(2). However, if the marshals are
not "the accused" under Rule 404(a)(1), then Dupard 1s not a "victim" of crime under Rule
404(a)(2).

Summary of Case Law

The majority of cases hold that the exceptions for character evidence provided 1n Rule

404(a)(1) and (2) are applicable in criminal cases only. Those cases rely basically on the text of the
Rule, which uses the terms “accused” and “prosecution”, and the Advisory Commtiee Note, which
specifically considers and rejects the possibility of permitting character evidence 1n a civil case. The
minority view, of the Fifth and Tenth Circuits, is based on the argument that a civil party charged
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with criminal activity 1s essentially in the same position as a criminal defendant, perhaps needing
evidence of character to shield himself from the stigma of what amounts to a charge of cnminal
activity.

IV. Proposed Amendment and Committee Note

The proposed amendment to Rule 404(a) and the Commuttee Note are set forth beginning on
the next page. The proposal is formatted in accordance with Administrative Office guidelines.
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Advisory Committee on Evidence Rules
Proposed Amendment: Rule 404(a)

Rule 404. Character Evidence Not Admissible to Prove Conduct;

Exceptions; Other Crimes’

(a) Character evidence generally.—Evidence of a
person’s character or a trait of character 1s not admissible for
the purpose of proving action in conformity therewith on a

particular occasion, except:

(1) Character of accused.— Ewvidence

In a criminal case. evidence of a pertinent trait

of character offered by an accused, or by the
prosecution to rebut the same, or if evidence
of a trait of character of the alleged victim of
the cnme 1s offered by an accused and
admitted under Rule 404(a)(2), evidence of
the same trait of character of the accused

offered by the prosecution;

" New matter is underlined and matter to be omitted is lined through.
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Proposed Amendment to Evidence Rule 404(a)

(2) Character of alleged victim,—

Estdeniee [n a ecmminal case, and subject to the

limitations imposed by Rule 412, evidence of

a pertinent trait of character of the alleged
victim of the crime offered by an accused, or
by the prosecution to rebut the same, or
evidence of a character trait of peacefulness of
the alleged victim offered by the prosecution
in a homicide case to rebut evidence that the

alleged victim was the first aggressor;

* %k

Committee Note

The Rule has been amended to clanfy that 1n a civil case
evidence of a person’s character is never admissible to prove that the
person acted 1n conforrmty with the character trait. The amendment
resolves the dispute in the case law over whether the exceptions 1n
subdivisions (a)(1) and (2) permit the circumstantial use of character
evidence in civil cases. Compare Carson v Polley, 689 F.2d 562,
576 (5* Cir. 1982) (“when a central issue 1n a case is close to one of
a criminal nature, the exceptions to the Rule 404(a) ban on character
evidence may be invoked”), with SECv. Towers Financial Corp , 966
F.Supp. 203 (S.D.N.Y. 1997) (relying on the terms “accused” and
“prosecution” 1n Rule 404(a) to conclude that the exceptions in
subdivisions (a)(1) and (2) are mapplicable in civil cases). The
amendment 1s consistent with the original intent of the Rule, which
was to prohibit the circumstantial use of character evidence in ctvil
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cases. See Ginter v. Northwestern Mut Life Ins Co., 576 F.Supp.
627, 629-30 (D Ky.1984) (“It seems beyond peradventure of doubt
that the drafters of F.R.Evi 404(a) explicitly intended that all
character evidence, except where ‘character is at 1ssue’” was to be
excluded” in civil cases).

The circumstantial use of character evidence 1s generaily
discouraged because it carries serious risks of prejudice, confusion
and delay. See Michelson v United States, 335 U.S. 469, 476 (1948)
(“The overnding policy of excluding such evidence, despite its
admtted probative value, is the practical experience that its
disallowance tends to prevent confusion of issues, unfair surpnse and
undue prejudice.”). In crimimal cases, the so-called “mercy rule”
permits a criminal defendant to introduce evidence of pertinent
character traits of the defendant and the victim. But that is because
the accused, whose liberty is at stake, may need “a counterweight
against the strong mvestigative and prosecutorial resources of the
government.” C. Mueller and L. Kirkpatrick, Evidence: Practice
Under the Rules, pp. 264-5 (2d ed. 1999). See also Richard Uviller,
Evidence of Character to Prove Conduct: Illusion, Illogic, and
Injustice in the Courtroom, 130 U.Pa.L.Rev. 845, 855 (1982) (the
rule prohibiting circumstantial use of character evidence “was relaxed
to allow the criminal defendant with so much at stake and so little
avallable in the way of conventional proof to have special
dispensation to tell the factfinder just what sort of person he really
15.”"). Those concerns do not apply to parties in civil cases.

The amendment also clanfies that ewvidence otherwise
admissible under Rule 404(a)(2) may nonetheless be excluded 1n a
crimnal case involving sexual misconduct. In such a case, the
admussibility of evidence of the victim’s sexual behavior and
predisposition is governed by the more stringent provisions of Rule
412.
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At its April 2002 meeting the Evidence Rules Committee directed the Reporter to prepare
a report on Rule 408-the Rule prohibiting admission of settlements and statements made 1n
settlement when offered to prove the validity or amount of a claim-so that the Committee could
determine the necessity of an amendment to that Rule. At its Fall 2002 meeting the Committee
reviewed the Rule and agreed to continue its consideration of a possible amendment. Committee
consideration continued at the Spring 2003 meeting and suggestions were made for improvement
and for further research into other questions involving the Rule. Further changes were made at the
Fall 2003 meeting.

The possible need for amendment of Rule 408 arises from at least three problems that have
been raised 1n the application of the Rule. Those problems are: 1) whether compromise evidence
is admissible in a subsequent criminal case; 2) whether statements made in settlement negotiations
are admissible to impeach a party by way of contradiction or prior inconsistent statement; 3)
whether Rule 408 prohibits proof of settlement offers when it 1s the party who made the offer that
wants the evidence admitted. Each of these questions has long been the subject of conflicting
interpretations among the courts.

This report is divided into three parts. Part One describes the current rule and the
Committee’s consideration of a possible amendment up to this point. Part Two discusses the
conflicting case law on the three problems raised above. Part Three sets forth the proposed
amendment and Committee Note as tentatively approved by the Commuittee.



I. Rule 408 and the Committee’s Determinations Up To This Point

The Rule

Rule 408 currently provides as follows:
Rule 408. Compromise and Offers to Compromise

Evidence of (1) furnishing or offering or promusing to furnish, or (2) accepting or
offering or promising to accept, a valuable consideration in compromising or attempting to
compromise a claim which was disputed as to either validity or amount, is not admissible
to prove liability for or invalidity of the claim or its amount. Evidence of conduct or
statements made in compromise negotiations is likewise not admissible. This rule does not
require the exclusion of any evidence otherwise discoverable merely because it is presented
in the course of compromise negotiations. This rule also does not require exclusion when
the evidence is offered for another purpose, such as proving bias or prejudice of a witness,
negativing a contention of undue delay, or proving an effort to obstruct a criminal
investigation or prosecution.

The Advisory Committee Note to Rule 408 1s as follows:
Advisory Committee’s Note

As amatter of general agreement, evidence of an offer to compromuse a claim is not
receivable in evidence as an admission of, as the case may be, the validity or invalidity of
the claim. As with evidence of subsequent remedial measures, dealt with in Rule 407,
exclusion may be based on two grounds. (1) The evidence is irrelevant, since the offer may
be motivated by a desire for peace rather than from any concession of weakness of position.
The vahdity of this position will vary as the amount of the offer varies in relation to the size
of the claim and may also be influenced by other circumstances. (2) A more consistently
impressive ground 1s promotion of the public policy favormg the compromise and
settlement of disputes. McCormick §§ 76, 251. While the rule 1s ordinarly phrased 1n terms
of offers of compromise, it is apparent that a similar attitude must be taken with respect to
completed compromises when offered against a party thereto. This latter situation will not,
of course, ordinarily occur except when a party to the present litigation has compromised
with a third person.

The same policy underlies the provision of Rule 68 of the Federal Rules of Civil



Procedure that evidence of an unaccepted offer of judgment is not admissible except in a
proceeding to determine costs.

The practical value of the common law rule has been greatly diminished by 1ts
inapplicability to admissions of fact, even though made in the course of compromise
negotiations, unless hypothetical, stated to be “without prejudice,” or so connected with the
offer as to be mseparable from it. McCormick § 251, pp. 540-41. An nevitable effect is to
inhibit freedom of commumecation with respect to compromise, even among lawyers.
Another effect is the generation of controversy over whether a given statement falls within
or without the protected area. These considerations account for the expansion of the rule
herewith to include evidence of conduct or statements made in compromise negotiations,
as well as the offer or completed compromise 1tself. For similar provisions see California
Evidence Code §§ 1152, 1154.

The policy considerations which underlie the rule do not come into play when the
effort is to induce a creditor to settle an admittedly due amount for a lesser sum.
McCormick § 251, p. 540. Hence the rule requires that the claim be disputed as to either
vahdity or amount.

The final sentence of the rule serves to point out some limitations upon its
applicability. Since the rule excludes only when the purpose is proving the validity or
invalidity of the claim or 1ts amount, an offer for another purpose is not within the rule. The
llustrative situations mentioned in the rule are supported by the authorities. As to proving
bias or prejudice of a witness, see Annot., 161 A.L.R. 395, contra, Fenberg v. Rosenthal,
348 TIl. App. 510, 109 N.E.2d 402 (1952), and negativing a contention of lack of due
diligence in presenting a claim, 4 Wigmore § 1061. An effort to “buy off” the prosecution
or a prosecuting witness in a criminal case 1s not within the policy of the rule of exclusion.
McCormick § 251, p. 542.

For other rules of similar import, see Uniform Rules 52 and 53; California Evidence
Code §§ 1152, 1154; Kansas Code of Civil Procedure §§ 60-452, 60-453; New Jersey
Evidence Rules 52 and 53.



Committee Consideration and Resolution Concerning the Proposed Amendment to Rule 408

The Reporter’s memorandum prepared for the Fall 2002 meeting noted that the courts have
been long-divided on three important questions concerning the scope of the rule:

1) Some courts hold that evidence of compromise 1s admissible against the settling
party in subsequent crimunal litigation. These courts rely on policy analysis and conclude
that the interest 1n admitting relevant evidence in a criminal case outweighs the interest in
encouraging settlement. Other courts hold that compromise evidence 1s exciuded 1n
subsequent criminal litigation. These courts reason that there 1s nothing 1n the language of
Rule 408 that would permit the use of evidence of civil compromise to prove criminal
hability, and that to admit such evidence 1n a criminal case might discourage a party from
scttling a parallel civil case.

2) Some courts hold that statements made in settlement negotiations can be
admutted to impeach a party-witness by way of contradiction or prior inconsistent statement.
Other courts disagree, noting that the only use for impeachment specified in the Rule is
impeachment for bias, and noting further that if statements in compromise could be
admitted for contradiction or prior inconsistent statement, this would chill settlement
negotiations, contrary to the policy behind the rule.

3) Some courts hold that offers in compromise can be admitted in favor of the party
who made the offer. Those courts reason that the policy of the rule (to encourage
settlements) is not at stake where the party who makes the statement or offer 15 the one who
wants to admit it at trial. Other courts hold that settlement statements and offers are never
admussible to prove the validity or the amount of the claim, regardless of who proffers the
evidence. These courts reason that the text of the rule does not provide an exception based
on identity of the proffering party, and that admitting compromise evidence would raise the
risk that lawyers would have to testify about the settlement negotiations, thus risking
disqualification.

At its Fall 2002 meeting, the Committee began its discussion on whether Rule 408 should
be amended. The Committee agreed unanimously that Rule 408 should be amended to rectify the
longstanding conflicts in the case law, discussed above. Conflicting case law in the context of Rule
408 was considered particularly problematic because the Rule is relied on by parties who enter
scttlement negotiations. If the protections of the Rule vary from court to court, this lack of
predictability can upset the very policy of the Rule, which is to encourage settlement negotiations
and civil compromise.



Admissibility in Criminal Cases

In mitial discussions, Committee members argued that it 1s necessary to amend Rule 408
to provide specifically that evidence of a civil compromise is inadmissible in subsequent criminal
litigation. Under the case law nterpreting the current Rule, such evidence 1s admissible in some
circuits and not in others. This is a poor state of affairs, because there may be no way, at the time
of a civil settlement, to predict where a cnminal litigation might be brought. Moreover 1t is unfair
to have such powerful evidence admussible against some defendants and not others Finally, the
possibility that a civil settlement will be admissible in a criminal case somewhere was argued to
present a trap for the unwary. The member from the Department of Justice emphasized, however,
that while the DOJ was in favor of an amendment to Rule 408 to resolve the split in the circuits, it
had not at that time come to a conclusion as to whether civil settlements should be admissible or
inadmussible 1n subsequent criminal litigation.

In subsequent meetings, after extensive discussion within the Department, the DOJ
representative informed the Commuttee that the Department strongly favored a rule that would
permit civil compromise evidence to be used in criminal cases. The Department’s position was
based on several rationales: 1) lawyers 1n the Civil Division did not believe that such a rule would
create any major disincentive against setthng civil matters brought by the government; 2) if
statements made in compromise negotiations were inadmissible 1n criminal cases, this would make
it difficult for the government to prosecute fraud where the statements made during civil
compromise are acts of, or evidence of, fraud; and 3) the government would also find 1t difficult to
prove scienter where the basis of scienter is that the defendant was made aware of and indeed
admitted the wrongfulness of his conduct by entering into a civil compromuise. In essence, the DOJ
adopted the rationale of the case law holding that the current Rule 408 1s mapplicable in criminal
cases, 1.e., the mterest in admitting relevant evidence 1n a criminal case outweighs the marginal
interest 1n encouraging settlement in parallel civil litigation.

Over the course of discussions of two further meetings, the Commattee came to agree with
the Justice Department’s position—partly in recognition of 1ts merits and partly in recognition of the
fact that Rule 408 1s in dire need of amendment one way or another, and the chances of amending
the Rule over the DOJ’s strong and considered objection are not good. At the Fail 2003 meeting,
the Commuttee voted to propose an amendment to Rule 408 that would make the Rule inapplicable
in criminal proceedings. One Committee member dissented.

The Scope of the Impeachment Exception

At previous meetings, Committee members discussed whether Rule 408 should permit
impeachment by way of prior inconsistent statement and contradiction. Committee members
quickly and unanimously agreed that the Rule should not permit such broad impeachment, because
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to do so would unduly inhibit settlement. Parties justifiably would be concerned that something
said 1n settlement negotiations later could be found inconsistent with some statement or position
taken at trial; it is virtually impossible to be absolutely consistent throughout the settlement process
and trial. The Committee resolved that if Rule 408 1s to be amended, it should mclude a provision
specifically stating that compromise evidence cannot be offered to impeach by way of prior
inconsistent statement or contradiction. Such a provision is necessary, because the circuits have
long been divided on the point, and differing results on the question are not justifiable. The Reporter
noted that a provision limiting impeachment exists in several state versions of Rule 408.

Compromise Evidence Proffered By The Party That Made The Statement Or Offer

At previous meetings, the Committee discussed whether compromise evidence should be
admissible in favor of the party who made the statement or offer of settlement. The Committee
unammously determined that such evidence should not be admissible. If a party were to reveal its
own statement or offer, this would 1tself reveal the fact that the adversary entered into settlement
negotiations. Even inferential evidence that a party entered into compromise negotiations is entitled
to protection under the policy of the Rule. Thus, it would not be fair to hold that the protections
of Rule 408 can be waived unilaterally, because the Rule, by definition, protects both parties from
having the fact of negotiation disclosed to the jury. Moreover, if a party could admut 1ts own offer
or statement in compromise 1t would open the door to evidence of counter-offers, responses to
offers and counter-offers, and the like—all with the possibility that lawyers will have to be
disqualified because of the need to testify about the tenor and import of the settlement negotiations.
There is also a possibility that a party might make “window-dressing” offers in an attempt to
generate evidence for its own use at trial. The Commuttee concluded that allowing a party to admat
1ts own settlement statements and offers would open up a “can of worms” and could not be justified
by any corresponding benefit. The Committee resolved that any amendment to Rule 408 should
include a provision stating that compromise evidence 1s excluded even if proffered by the party that
made the statement or offer in compromise. Such a provision is necessary, because the circuits
have long been divided on the point, and differing results on the question are not justifiable.

Research On Other Rule 408 Issues' “Matter In Dispute”

In the course of its deliberations on Rule 408, the Committee directed the Reporter to
research whether courts were having problems in determining when a matter is “in dispute” under
the terms of the Rule. The Reporter determined that while the courts use different terminology,
there is essentially a common definition for the “trigger” for application of Rule 408—the Rule 1s
triggered when the parties have rejected each other’s claims for performance. When this point is
reached depends upon the circumstances of each case, and thus a determination of whether Rule 408
bars admission of discussions cannot be made without hearing evidence as to the context of the
chalienged discussions.



Because there 1s no real conflict in the decisions about the meaning of a “dispute” under
Rule 408, the Commuttee determined that there is no reason to propose a change 1n language, and
moreover that any change would not result in more clarity or improvement, as the triggering
mechanism of Rule 408 1s inherently dependent on the circumstances of each case.

Research On Other Rule 408 Issues: “Otherwise Discoverable™

In the course of its deliberations on Rule 408, the Committee directed the Reporter to
research whether the courts are having problems in determining the meaning and application of the
sentence in Rule 408 providing that the Rule “does not require the exclusion of any evidence
otherwise discoverable merely because it is presented 1n the course of compromise negotiations.”
The Reporter surveyed courts, commentators, and rules drafters in several states, and concluded that
the “otherwise discoverable” sentence is superfluous. It was added to the Rule to emphasize that
pre-existing records were not immunized simply because they were presented to the adversary in
the course of compromise negotiations. But such a pretextual use of compromise negotiations has
never been permitted by the courts. At its Fall 2003 meeting the Committee voted, with one dissent,
to drop the “otherwise discoverable” sentence from the text of the revised Rule 408, with an
explanation for such a change to be placed in the Committee Note.

Restructuring the Rule

In working on an amendment to Rule 408 over the course of several meetings, 1t became
apparent to the Committee that the existing Rule is poorly structured and that changes to the text
could best be done by restructuring the Rule itself. As 1t stands, Rule 408 is structured in four
sentences. The first sentence states that an offer or acceptance in compromise “1s not admissible to
prove liability for or invalidity of the claim or its amount.” The second sentence provides the same
preclusion for statements made in compromuise negotiations—an awkward construction because a
separate sentence is used to apply the same rule of exclusion appiied 1n the first sentence—one
sentence for the offer and the other one for statements. The third sentence says that the rule “does
not require the exclusion of any evidence otherwise discoverable merely because 1t is presented mn
the course of compromise negotiations.”” The addition of this sentence at this point in the Rule,
however, creates a structural problem because the fourth sentence of the rule contains a list of
permissible purposes for compromise evidence, including proof of bias. As such, the third sentence
provides a kind of break in the flow of the Rule. (This structural problem is alleviated by the
Committee’s decision to delete the sentence). Most importantly, the fourth sentence 1s arguably
completely unnecessary, because none of the expressed “exceptions” involves using compromise
evidence to prove the validity or amount of the claim. The only impermissible purpose for this
evidence 1s when 1t 1s offered to prove the validity or amount of a claim. So 1t is unnecessary to add
a sentence specifying certain (though apparently not all) permissible purposes for the evidence.



For the Fall 2003 meeting, the Reporter prepared a restructured Rule 408 for the
Committee’s consideration. Committee members expressed the opinion that the restructured Rule
was easler to read and made 1t much easier to accommodate the textual amendments agreed upon
by the Committee, especially the amendment covering compromise statements for impeachment
by way of prior inconsistent statement or contradiction.



II. Case Law and Commentary Bearing On the Proposed Textual Changes In
Rule 408

A. Use of Compromise Evidence in a Subsequent Criminal Case

The basic factual scenario for the use of compromise evidence in a criminal case is
illustrated by the facts of United States v. Prewitt, 34 F.3d 436, 439 (7th Cir. 1994) Prewitt was
engaged 1n shady securities activity that led to a civil investigation by a state secunties office, and
ultimately to a civil suit brought by the government for securities fraud. In an attempt to settle that
suit, Prewitt admitted that he knew that lus conduct was wrongful. Then he was charged in a
criminal indictment for mail fraud. The statements he made to the civil authorities were used against
him in the subsequent criminal trial as an admission of guilt on the mail fraud charge.

The question for a court in a case like Prewitt is whether the protections of Rule 408 apply
in a subsequent criminal case. The court in Prewr#f found no error in admitting Prewitt’s statements
to the civil authorities. It held that Rule 408 is completely inapplicable to criminal cases. It reasoned
as follows:

Nothing in Rule 408 specifically prohibits the receipt of evidence in criminal proceedings
concerning the admissions and statements made at a conference to settle claims of private
parties. United States v. Gonzalez, 748 F.2d 74, 78 (2d Cir.1984). The public interest in the
prosecution of crime is greater than the public interest in the settlement of civil disputes. Id.
Rule 408 should not be applied to criminal cases.

Majority Rule

Prewrtt represents the (narrow) majority view, that Rule 408 is inapplicable in cnimmal
cases — though several circuits have not had cause to decide the issue at this point. The cases
reaching the same result as Prewitt (though not necessarily using the same rationale) include:

1 United States v Gonzalez, 748 F.2d 74, 78 (2d Cir. 1984): The defendant was charged
and convicted of wire fraud and mail fraud in connection with his solicitation of a loan from a
Spamish bank The tnal court allowed testimony from an attorney for the bank that the defendant
in settlement negotiations had admutted his knowledge of the existence of false and forged
documents. The trial judge also allowed into evidence a confession of judgment executed by the
defendant, stating that the defendant was "personally liable for the full amount of the debt owing
to [the Spanish bank]." The court relied on a policy argument to hold that Rule 408 1s inapplicable
in crimunal proceedings, even 1f the statements and offers are made in the course of a civil
settlement-



Rule 408 is premised on the 1dea that encouraging settlement of civil claims justifies
excluding otherwise probative evidence from civil lawsuits. Fed.R.Evid. 408 advisory
committee note. However, encouraging settlement does not justify excluding probative and
otherwise admissible evidence in criminal prosecutions. The public interest in the disclosure
and prosecution of crime is surely greater than the public interest in the settlement of civil
disputes Tt follows that smce nothing in the Rule specifically prohibits receiving 1n
evidence the admissions and statements made at a conference to settle claims of private
parties, they are admissible in any criminal proceeding.

2. Manko v United States, 87 F.3d 50, 54-5 (2d Cir. 1996) - The defendant was convicted
of tax fraud related to interest expense deductions arising from sham transactions. In this case, 1t
was the defendant who sought to mntroduce evidence that the Internal Revenue Service ("IRS") and
the defendant had settled civil tax claims that were based on the same facts and theory as the
cimmal charges. This evidence, the defendant claimed, was an admission by the IRS that the
defendant was at least partially justified in deducting the losses that were claimed to be fraudulent
1n the criminal trial. However, the tnal judge did not let the defendant present this evidence on the
ground that it was precluded under Rule 408. The Second Circuit concluded that the district court
erred by excluding the IRS settlement under Rule 408, holding again that Rule 408 does not apply
to ermminal proceedings.

The Manko court explicitly stated that it was balancing the policy goals of the criminal and
civil justice systems (o determine whether Rule 408 should apply to criminal proceedings. It
conciuded that the “policy favoring the encouragement of civil settlements, sufficient to bar their
admission in cuvil actions, 1s insufficient, 1n our view, to outweigh the need for accurate
determinations in criminal cases where the stakes are higher."

3 United States v. Logan, 250 F.3d 350, 367 (6th Cir. 2001) The defendant was subject to
parallel civil and eriminal investigations arising from his actions in obtaining grants from HUD. He
settled the action brought by HUD. This settlement was offered in the criminal case in which he was
charged with fraud. The Court found the evidence of compromise properly admitted. It relied on
the Second and Seventh Circuit cases discussed above to hold that Rule 408 is not applicable 1n
criminal cases:

We find that the cases that exist in the Second and Seventh Circuits are correct m
concluding that the plain language of Rule 408 makes it inapplicable in the criminal context.
Although this conclusion arguably may have a chilling effect on adminustrative or civil
settlement negotiations 1n cases where parallel civil and criminal proceedings are possible,
we find that this risk is heavily outweighed by the public interest in prosecuting criminal
matters. Based upon the foregoing, we conclude, as have the Second and Seventh Circuits,
that Rule 408 does not serve to prohibit the use of evidence from settlement negotiations
1n a crinunal case.
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Minority View

What follows is a description of the cases that have adopted the view that Rule 408 1s
applicable to criminal cases:

1. United States v Hays, 872 F.2d 582, 589 (5™ Cir. 1989): The defendants were charged
with bank fraud. They had settled civil claims brought by the bank. The Court found it reversible
error to admit the defendants’ civil settlement in the criminal case. The Court reasoned as follows:

Federal Rule of Evidence 408 permits evidence of settlement agreements for purposes other
than proving hability, such as demonstrating the prejudice of a witness, negativing a
contention of undue delay, or establishing the obstruction of a cnminal nvestigation. The
Government does not contend that 1t offered this evidence for any of the permissible
purposes contemplated by Rule 408. Rather, the Government urges that evidence of the
settlement agreement assisted the jury in its understanding of the breadth of the conspiracy.
In our view, this purpose stands at direct odds with the clear mandates of Rule 408, and
therefore the admission of the evidence regarding the settlement agreement between the
Hays and Lancaster was error.

As the appellants correctly contend in brief, and as the framers of Rule 408 clearly
contemplated, the potential impact of evidence regarding a settlement agreement with
regard to a determination of liability 1s profound. It does not tax the imagination to envision
the juror who retires to deliberate with the notion that if the defendants had done nothing
wrong, they would not have paid the money back.

Reporter’s Comment: The Court’s reasoning is not correct in one respect. It criticizes the
government for not using one of the “permissible purposes” listed in Rule 408. In fact, the
Rule states that there is only one impermissible purpose—where the compromise evidence is
used to prove the liability for or the amount of the claim. If there is any purpose for the
evidence other than that, Rule 408 does not apply.

2. United States v. Bailey, 327 F.3d 1131 (10" Cir. 2003): In the defendant’s criminal trial
for wire fraud, the government offered evidence of civil settlements entered into by the defendant.
The civil cases mvolved parallel charges. The court found this to be error. It concluded

Although the question 1s a very close one, we agree with those courts which apply Rule 408
to bar settiement evidence in both cnnminal and civil proceedings. We reach this conclusion
for essentially the same reasons stated by those courts: the Federal Rules of Evidence apply
generally to both civil and criminal proceedings; nothing 1n Rule 408 explicitly states that
1t 1s mapplicable to criminal proceedings; the final sentence 1s arguably unnecessary if the
Rule does not apply to cnminal proceedings at all; and the potential prejudicial effect of the
admuission of evidence of a settlement can be more devastating to a criminal defendant than
to a civil litigant.
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3. United States. v. Skeddle, 176 F. R.D. 254 (N.D Ohio1997): This court relied on the “plain
language of Rule 408" which provides for certain situations when statements made during
compromise negotiations are adrmissible. For example, Rule 408 does not require exclusion when
the evidence is offered for another purpose, such as to prove bias or prejudice, negative a contention
of undue delay, or prove an effort to obstruct justice. The Court reasoned that if Rule 408 did not
apply in crimal cases, there would be no need to carve out an exception for certain circumstances
in criminal cases.

B. Use of Compromise Evidence For Impeachment Purposes

Rule 408 provides that statements and offers made 1 settlement negotiations are admissible
if offered to prove “bias or prejudice of a witness.” This raises the question of the scope of an
“impeachment” exception to the Rule The reference to “bias or prejudice of a witness” is intended
to cover the situation where one potential defendant has settled and then testifies as part of the
plaintiff’s case. The policy of the Rule is that the jury should be able to know about the settlement,
because it is probative evidence that the witness has a financial interest at stake. It is parallel to the
crimmal context, where the defendant is permitted to introduce the fact that a prosecution witness
cut a deal with the government.

Beyond this standard and well-accepted rule permitting proof of bias, there is dispute over
the scope of any “impeachment” exception to Rule 408. The real question n dispute is whether
statements and offers made 1in compromise can be admitted to impeach a witness as a prior
inconsistent statement or as contradiction. For example, if a defendant, in a settlement negotiation,
admits that he could have been more careful, can that statement be introduced to impeach him when
he testifies at trial that he was acting carefully?

Commentators
The commentators generally state that impeachment for contradiction or prior inconsistent

statement should not be permitted under Rule 408. Mueller and Kirkpatrick, in Evidence: Practice
Under the Rules at 350-51, summarize the issue this way.
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There 1s debate about whether statements made by a party during settlement
negotiations are admissible to impeach that party or hus witnesses at trial The only form of
impeachment expressly allowed by the rule 1s proof of “bias or prejudice of a witness” but
not impeachment by prior inconsistent statements. FRE 408 was not intended to provide a
shield for perjury by allowing a party to present one version of facts during settlement
negotiations and another at trial. On the other hand, to permit prior inconsistent statement
impeachment could significantly undermine the policies and protections of FRE 408 and
mhibit the willingness of parties to talk freely during the negotiation process. Statements
made 1n the course of settlement discussions should be admitted for impeachment only in
egregious circumstances where the interests of justice compel their introduction. If the
statements are admitted, the fact that they were made in the course of settlement
negotiations should be withheld from the jury.

See also McCormick on Evidence, 5" ed. 1999 at 186: “Use of statements made m
compromise negotiations to impeach the testimony of a party, which is not specifically treated m
Rule 408, 1s fraught with danger of misuse of the statements to prove liability, threatens frank
interchange of information during negotiations, and generally should not be permitted.”

And see Saltzburg, Martin and Capra, Federal Rules of Evidence Manual §408.02 (8" ed.
2002): “The philosophy of the Rule 1s to allow the parties to drop their guard and to talk freely and
loosely without fear that a concession made to advance negotiations will be used against them at
trial. Opening the door to prior inconsistent statement impeachment evidence on a regular basis
may well result in more restricted — or more stilted, with every statement preceded by an
‘assuming arguendo’ — negotiations.

Fred S. Hjelmeset, in Impeachment of Party by Prior Inconsistent Statement in Compromise
Negotiations Admussibility Under Federal Rule of Evidence 408, 43 Clev. St. L. Rev. 75, 109-110
(1995), provides a good summary of the arguments against a broad impeachment exception 1n Rule
408:

[Clommentators warn that such use, if sanctioned, has the potential to "undercut,"
"eviscerate,” or "destroy" the rule. One concern s that it would "allow evidence perilously
close to the key 1ssue of liability,” such as "camouflaged causation evidence.” It could also
possibly be used as "a mere subterfuge to get before the jury evidence not otherwise
admissible." * * *

It has also been warned that 1f settlement statements are admutted at trial, "many
attorneys would be forced to testify as to the nature of discussions and thus be disqualified
as trial counsel.”" Moreover, "the almost unavoidable impact of disclosure about
compromises 1s that juries will consider the evidence as a concession of liability,” and "the
tendency of juries to disregard instructions is so well known that the admission of the
evidence for even a limited purpose would result in a frustration of the policy of
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encouragmg settlements.”

Judge Wayne Brazil, m Protecting the Confidentiality of Settlement Negotiations, 39
Hastings L. J. 955, 975-6 (1988), similarly argues that a broad impeachment exception would
swallow the rule:

The most important argument counsel can make under rule 408 1s that to admut statements
made during negotiations simply because they are arguably inconsistent with a party's prior
trial testimony would eviscerate the rule completely. To admit such statements would make
a mockery of the rule's promise of confidentiality and defeat the rationale that inspires it.
This follows because 1t 1s extremely difficult to articulate positions at different times that
are completely consistent and because it is so easy to find some tension between virtually
any two statements on the same subject.

Judge Brazil also argues that the text of the Rule and the Commuttee Note support the notion that
impeachment should be limited to an attack for bias:

Counsel can buttress these policy arguments by noting that the only form of impeachment
acknowledged by the rule itself is proof of “bias or prejudice of a witness.” In addition, all
of the cases cited in the Advisory Commuttee's note supporting admissibility for purposes
of impeachment involved evidence of generous settlements with former defendants who
were subsequently called to testify at tnal on behalf of plaintiff. It seems unlikely that the
drafters of the rule would have failed to mention as common a form of impeachment as
prior inconsistent statements, if they felt that it should constitute an exception to Rule 408.
Moreover, it is difficult to imagine that the drafters did not see that the apparent promise of
meanmgful protection offered by Rule 408 would be a charade and a huge trap for the
unwary 1f impeachment by a prior inconsistent statement were considered a sufficient basis
for admission.

One argument 1n favor of a broad impeachment exception is that without it, a party might
commit perjury, free in the knowledge that he could not be impeached with a previous statement.
Hjelmeset rebuts that argument as follows:

It has been proposed * * * that if a party could not be impeached by prior inconsistent
settlement statements, the truth would not be fully "ascertained,” since the effect of barring
the use of inconsistent statements would be to "protect false representations.” However, one
commentator surveying the 1ssue concluded that "it is questionable whether the narrower
interpretation of the rule would contribute to the goal of deterning or detecting perjury at
trial or lying during settlement negotiations.” Moreover, "attack by prior inconsistent
statements has the weakness of being indefinite: It indicates that the witness may have erred
or lied, but not which or why." Besides, the classic notion that the pnior statement is "often
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inherently more trustworthy than the testimony 1tself" has been challenged 1n the context
of a trial following free-wheeling, but failed, negotiations.

Finally, the degree of inconsistency required for impeachment 1s much lower than
outright lying; "any material variance between the testimony and the previous statement
will suffice " There is no way this variance can be ascertained with certainty; "Is bias at
work, or bad character, or a defect in perception, memory or narrative ability or is it simple,
human, error?”

The questionable deterrence value of such impeachment, the uncertainty of what it
indicates, the low degree of inconsistency required, and 1its inability to distinguish between
mnnocent errors and deliberate lics indicate that protecting a compromising party from
impeachment by prior inconsistent statements does not mhibit the truthfinding process to
any considerable degree. This becomes particularly clear when the facts that the "danger
that the evidence will be used substantively as an admission is greater,” and "the need for
additional evidence on credibility is less” (since the party's interest is obvious), are
weighed in on the other side of the scale, together with the strong public policy of
encouraging Compromise.

Judge Brazil also notes that a broad use of inconsistent statement impeachment is not necessary to
root out perjury, and will only serve to vitiate the policy of the Rule:

[1]t 1s not true that only liars need fear an interpretation of Rule 408 that would permt
admission of statements made in negotiations solely on the ground that they are arguably
inconsistent with trial or deposition testimony. Human thought processes and forms of
communication are so imperfect that there 1s a substantial nsk that parties whose hearts are
as pure as the driven snow will make statements at different times and 1n different contexts
that are arguably inconsistent. In other words, since being perfectly consistent is virtually
impossible, a rule that permits use of statements simply because they are not perfectly
consistent would lead to massive penetration of settlement talks and could be used to
penalize the pure of heart just as much as the unscrupulous. The choice clearly is not
between protecting liars and exposing liars. Rather, the choice 1s between (1) an
mterpretation of the rule that might, to some unmeasured extent, deter some lying by
permutting party opponents to expose it when negotiations do not lead to settlements, and
(2) an interpretation of the rule that would give some reality to 1ts promise of confidentiality
and that mught, to some unmeasured extent, make settlement negotiations more rational by
encouraging parties to share the reasonmg that supports their positions. Given the lack of
evidence that the narrow view of the rule has any effect on lying, courts should reject that
interpretation on the ground that it makes Rule 408 hollow and misleading and creates
pressures on counsel and litigants that tend to defeat the rule's purposes.
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Case Law

The courts are 1n conflict over whether Rule 408 permits the use of statements and offers
in compromise to be admitted to impeach a witness by contradiction or with a prior inconsistent
statement.

A case permitting broad impeachment is County of Hennepin v AFG Indus., Inc , 726 F.2d
149, 153 (8" Cir. 1984), where the court allowed statements and offers in settlement to be admitted
for impeachment through contradiction and inconsistent statement. The court analyzed the question
as follows

Ruile 408 states that while evidence of settlement 1s not admissible to prove hability,
"This rule does not require exclusion when the evidence is offered for another purpose,
such as proving the bias or prejudice of a witness ..." The rule codifies a trend in case law
that permits evidence of a settlement to impeach. Reichenbach v. Smuth, 528 F.2d 1072,
1075 (5th Cir 1976); see 161 A.L.R. 395 (cases cited); Advisory Commuittee Notes to Rule
408; McCormick, Evidence § 274 at 665 (2d Ed.1972).

The Eighth Circuit has adhered to the County of Henneptn precedent. See Freidus v. First
Nat'l Bank, 928 F.2d 793 (8th Cir. 1991) (in a breach of contract suit, letters exchanged between
the parties during compromise negotiations were properly admitted to impeach by specific
contradiction testimony by plaintiff's agent/husband that defendant never gave reasons forits action
regarding foreclosure).

In contrast, the Tenth Circuit rejects the use of compromise evidence when offered to
impeach through prior inconsistent statement or contradiction The leading case1s EEOC v. Gear
Petroleum, Inc. , 948 F.2d 1542, 1545-6 (10 ™ Cir.1991). The employer stated in a letter to the
EEOC that the employee had been laid off as part of implementing a mandatory retirement plan.
At trial, the defense was that the employee was laid off as part of a reduction of work force and to
hire a more competent person. The letter to the EEOC was written as part of a settlement
negotiation. The court held that the letter could not be admtted as contradiction or a prior
inconsistent statement. It analyzed the impeachment question as follows:

Although Rule 408 explicitly states that it "does not require exclusion when the
evidence 1s offered for another purpose, such as proving bias or prejudice of a witness,
negativing a contention of undue delay, or proving an effort to obstruct a criminal
mvestigation or prosecution," commentators have noted that "[t]he clear import of the
Conference Report as well as the general understanding among lawyers is that [inconsistent]
conduct or statements [made in connection with compromise negotiations] may not be
admitted for impeachment purposes.” M. Graham, Federal Rules of Evidence 116 (2d ed.
1987). See also Steven A. Saltzburg & Kenneth R. Redden, Federal Rules of Evidence
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Manual 286 (4th ed. 1986) ("In most cases .. the Court should decide against admitting
statements made during settlement negotiations as impeachment evidence when they are
used to impeach a party who tried to settle a case but failed. The philosophy of the Rule is
to allow the parties to drop their guard and to talk freely and loosely without fear that a
concession made to advance negotiations will be used at trial. Opening the door to
immpeachment evidence on aregular basis may well result in more restricted negotiations.").
"[T]he nisks of prejudice and confusion entailed in receiving settlement evidence are such
that often ... the underlying policy of Rule 408 require [s] exclusion even when a
permussible purpose can be discerned." David W. Louisell & Christopher B. Mueller,
Federal Evidence § 170, at 443 (rev. vol. 2 1985). In this case the proffer of the Bauer letters
for impeachment purposes was but a thinly veiled attempt to get the "smoking gun" letters
before the jury. See Jack B. Weinstein & Margaret A. Berger, Weinstein's Evidence 9
408[05] at 408-31, 408-34 (1991) ("The almost unavoidable impact of the disclosure of
such evidence is that the jury will consider the offer or agreement as evidence of a
concession of liability ... The danger that the evidence will be used substantively as an
admission is especially great when the witness sought to be impeached, by showing the
compromise with a third party, 1s one of the litigants in the suit being tried."). Accord
McCormick on Evidence § 274, at 813 (Edward W. Cleary ed., 3d ed. 1984). Given the
propriety of the in1tial exclusion, we cannot say that 1t was clearly erroneous for the district
court to exclude the Bauer letters the second time around.

The Fifth Circuit appears to be 1 accord with the Tenth Circuit’s view, that Rule 408

prevents the use of compromise evidence for purposes of contradiction or proof of prior inconsistent
statement. In Williams v. Chevron US A, Inc., 875 F.2d 501, 504 (5th Cir.1989), a person injury
action, the plaintiff claimed that his injury caused a need for spinal surgery that he couldn’t afford.
The defendant sought to introduce evidence of a settlement between the plaintiff and another
defendant to contradict the plaintiff’s assertion that he had no money. The court found that the
evidence was properly excluded, though 1t 1s somewhat vague on whether Rule 408 prohibits such
impeachment;

Over Wilhams' objection, Chevron attempted to mtroduce Williams' $7500
settlement with Land and Marine ostensibly to impeach Wilhams' teshmony that he did not
have the financial means to pay for the recommended surgical procedure. The objection was
sustamed. Generally, settlement agreements are not admissible to question the amount of
damages sought. Fed.R.Evid. 408. Although Chevron mtroduced the evidence for
impeachment purposes, 1t is undoubtedly possible that the jury would have confused 1ts
purpose for that precluded by Rule 408. Whenever the possibility of jury confusion
substantially outweighs the probative value of the evidence, it may be excluded.
Fed.R.Evid. 403. We conclude that the exclusion was not an abuse of discretion.

Thus, the Williams case could be construed as holding that Rule 408 prohibits admussion of
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statements and offers of settlement when offered to impeach through contradiction. Or 1t could be
read as saying that exclusion must come under Rule 403

C. Use of Offers and Statements In Compromise in Favor of the Party Who Made the Offer or
Statement

The courts are 1n dispute about whether Rule 408 operates to exclude statements and offers
during settlement negotiations even when they are proffered by the party who made them. What
follows 15 a discussion and analysis of the case law on the subject.

L. Piercev F.R. Tripler & Co., 955 F.2d 820 (2d Cir. 1992): Pierce was an employment
discrimination suit arising out of the elimination of the plaintiff’s position. The employer contended
that the plaintiff was the victim of a realignment, not discrimination. The employer sought to
mntroduce the fact that it had offered to settle the case by giving the plaintiff a job in a different
subsidiary. The purpose for introducing the offer was to prove the employer’s lack of intent to
discriminate and to show that the plaintiff, who rejected the offer, had failed to mitigate damages.
The employer argued that the exclusion mandated by Rule 408 was inapplicable because it was
designed to protect those who made offers of settlement, not those who received them. In effect the
defendant was trying to waive the protection of Rule 408,

Rejecting the defendant’s policy argument, th@ierce Court held that settlement offers are
subject to Rule 408 even 1f it 1s the offeror who seeks to admit them. The Court noted that the plain
language of the Rule offers no distinction between offerors and offerees.

The Pierce Court also relied on an alternative policy ground to reject a rule that would allow
more liberal use of settlement negotiations The Court noted that settlement negotiations are almost
always conducted between and among opposing attorneys, and that these attorneys are likely to
have different interpretations of the senousness of offers and negotiations, and are also likely to
disagree on what terms were set forth i any proposed settlement. These disputes of fact would have
to be resolved by the factfinder, probably through testimony of the attorneys themselves. The Court
was thus concerned that the “widespread admissibihity of the substance of settlement offers could
bring with 1t a rash of motions for disqualification of a party’s chosen counsel who would likely
become a witness at trial.” The Court concluded that “we prefer to apply Rule 408 as written and
exclude evidence of settlement offers to prove liability for or the amount of a claim regardless of
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which party attempts to offer the evidence.”

2. Kennon v. Shpstreamer, Inc., 794 F 2d 1067, 1069-1070 (5™ Cir. 1986): This case
presents the same issue as Pierce—does Rule 408 permit evidence of settlement in favor of the
settling party?— but it 1s different procedurally because the Rule 408 objection 1s lodged by someone
who was not even a party to the settlement. In this personal injury case, the Judge, with the
plaintiff’s acquiescence, told the jury that the plaintiff had settled with other defendants for a
nominal sum. The remaining defendant objected under Rule 408 to the disclosure of the amount of
the settlements, even though he was not a party to the settlements and even though the plamtiff
wanted the jury to have this information. The Court found reversible error, reasoning as follows:

Fed.R.Evid. 408 provides that evidence of a settlement 1s not admissible "to prove
liability for or invalidity of the claim or its amount." While a principal purpose of Rule 408
1s to encourage settlements by preventing evidence of a settlement (or its amount) from
being used against a litigant who was involved 1n a settlement, the rule 1s not limited by its
terms to such a situation. Even where the evidence offered favors the settling party and 1s
objected to by a party not involved in the settlement, Rule 408 bars the admission of such
evidence unless 1t 1s admissible for a purpose other than "to prove liability for or invahdity
of the claim or 1ts amount." * * *

The district court's disclosure of the fact of settlement was clearly for the purpose
of avoiding jury confusion, rather than for the purpose of showing hability. In a case such
as this one, where the absence of defendants previously 1n court might confuse the jury, the
district court may, in its discretion, inform the jury of the settlement in order to avoid
confusion. The district court did not abuse its discretion in revealing the fact of settlement
in this case.

The district court's disclosure of the amount of settlement, however, 1s a different
matter. While revealing the fact of settlement explains the absence of the settling defendants
and thus tends to reduce jury confuston, disclosing the amount of settlement serves no such
purpose. Disclosing the amount of settlement had no proper purpose in the circumstances
of this case and therefore 1t violated Rule 408. The district court's disclosure of the amount
ofthe settlement prejudiced Slipstreamer in two ways. First, the fact that the settlement was
for a nominal amount suggests that the plaintiffs thought that the settling defendants were
not liable for the plaintiff's injuries and therefore points the finger at Slipstreamer as the one
responsible. * * * Furthermore, the willingness of the plaintiff to settle for a pittance with
the other defendants could be taken by the jury as a reflection of the strength of the
plaintiffs' case against Shipstreamer.

Second, revelation of the amount of the settlement informed the jury that 1f the
plaintiff was to receive any compensation for his injunies, he would have to get 1t from
Slipstreamer. Such information 1s clearly prejudicial in a case such as this one where a ten
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year old child is permanently injured and where defendant's liability 1s sharply contested.

3. Crues v. KFC Corp., 768 F.2d 230, 233-4 (8" Cir. 1985): This is a case in which a
franchisee alleged that 1t had been misled about the nature of a franchise. The franchisor offered
proof'that it offered to compromuise the claim by setting the plaintiffup in a different franchise. This
was offered to show that the plaintiff was unreasonable in continuing to rely on previous
representations about the nature of the franchise. The court held that the offer was properly
admitted, relying mainly on the policy of Rule 408:

Crues cites no federal cases holding that Rule 408 applies to admissions of compromise
against the offeree The rule is concerned with excluding proof of compromise to show
liability of the offeror. C. McCormick, McCormick on Evidence § 264, at 712 (E. Cleary
3d ed. 1984). KFC submitted the offer to show that Crues was unreasonable in relying on
the initial representation 1n continuing the fish operation. This use of evidence violates
neither the spirit nor the letter of Rule 408.

Reporter’s Comment: Crues preceded Pierce and Kennon, which explains why the
plaintiff in Crues could cite no case holding that Rule 408 applies to admissions of
compromise in favor of the offeror.

D. The “Ortherwise Discoverable” Sentence

The third sentence of Rule 408 provides. “This rule does not require the exclusion of any
evidence otherwise discoverable merely because it is presented in the course of compromise
negotiations.” This language was added by Congress to deal with a specific perceived problem
raised by the executive branch that will be discussed below. The sentence has not received much
treatment 1 the cases, probably because 1t states a self-evident proposition and 1s basically
superfluous.

Treatise Discussion

The best discussion of the meaning of the “otherwise discoverable” sentence 1s found in 23
Wright and Graham, Federal Practice and Procedure § 5310. The following description basically
summarizes the analysis 1n that treatise. Material in quotation marks comes either from the treatise
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or the legislative history:

*“This curious proviston 1s the result of obfuscation of the meaning of the rule by
government agencies.” The DOJ, the EEOC, and the Treasury Department all pushed for
the addition of the third sentence of the Rule. The concern was that if “factual information”
obtained during settlement were excluded, “it would severely affect the enforcement efforts
of agencies that investigate and attempt to settle alleged violations at the same time.” The
agencies argued that they frequently recerve factual material (‘‘documents, compilations,
and the like”) i the course of settlement discussions which 1s essential to the proof of a
violation. The agencies further contended that without the “otherwise discoverable”
sentence, agencies would be required “to imitiate costly, duplicative and time consuming
discovery proceedings to obtain information which 1t already has in 1ts possession.”

The agency’s argument has two parts. First, there was a fear that statements made
in settlement negotiations would be construed to protect against admission of any other
evidence of the facts contained in such statements. That is, if a defendant said in a
settlement negotiation, “we admit corporate misconduct”, then the Rule would require
exclusion of pre-existing documents that would provide evidence of that misconduct.
Wright and Graham call this the “immumty argument.” The second argument was that even
if there were no immunity for such evidence, it would probably be cheaper to prove the facts
by statements made in settlement negotiations than 1t would be to go out and get the other
evidence through discovery. Wright and Graham refer to this as the “discovery costs
argument.”

Wright and Graham note that neither the commentators nor the state codifiers “have
been much impressed with the immunity argument.” (The third sentence of the Federal Rule
1s criticized n the Committee Notes of the state rules in Mame and Wyoming, among
others). “All have found it quite simple to distinguish between the admissibility of
statements made during compromuse negotiations and the admissibility of other evidence
offered to prove the facts that are the subject of these statements.” The distinction is similar
to that used in the attorney-chient privilege, where the privilege protects the communication
from the chent to the attorney, but not the underlying fact communicated. In sum, the
government’s “immunity argument” 1s based on a concern that 1s not real in fact.

As to the discovery costs argument, Wnght and Graham argue that it “secems
irrelevant and overdrawn.” If the fact commumicated m scttlement has already been
produced in discovery, the costs of discovery have alrecady been ncurred and so the
government’s argument is “beside the point.” On the other hand, if the fact has not already
been discovered, the adversary 1s quite unlikely to refer to it in settlement negotiations, “lest
he tip off his opponent as to the existence and importance of the fact ” Thus, the discovery
costs argument “only applies m cases where the opponent inadvertently reveals an
undiscovered fact.”
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Despite the apparent lack of ment to the government’s concerns, the House
subcommuttee was persuaded to add the “otherwise discoverable” sentence to the proposed
Rule. The subcommittee explaned that under the new sentence, “admissions of hability or
opiions given during compromise negotiations continue inadmissible, but evidence of facts
15 admissibie ” The Senate Report explains the need for the sentence as follows:

“This amendment adds a sentence to insure that evidence, such as documents, is not
rendered inadmissible merely because 1t 1s presented 1n the course of compromise
negotiations 1f the evidence is otherwise discoverable. A party would not be able to
immunize from admussibility documents otherwise discoverable merely by offering
them 1n a compromise negotiation.”

Wright and Graham cite various sources to mantain that the “otherwise
discoverable” sentence is “superfluous.” For example, the drafters in Maine, rejecting the
sentence, declared that 1t “seems to state what the law would be 1f it were omitted.” The
drafters in Wyonming called the sentence “superfluous.” Mueller and Kirkpatrick refer to it
as “redundant.” And so forth.

Wright and Graham, in an exercise 1n fairness, try to make some sense of the
provision by turning the language around, so that there might be an implication that
information that is not discoverable is not admissible simply because 1t is disclosed in
compromse negotiations. In other words, a sentence providing for inclusion of evidence
may have meant, by negative inference, to exclude certain evidence. But after going through
the various permutations on the word “discoverable”—does 1t mean discoverable under the
Civil Rules?, discoverable independently by ordinary investigation?, etc., Wright and
Graham conclude that the use of the word “discoverable” is simply an error. They conclude
that given the indefiniteness of the term “otherwise discoverable”, what Congress must have
meant was “otherwise admissible.” They note that m every explanation of the provision tn
the Congressional documents, “one can substitute the word ‘admissible’ for ‘discoverable’
without destroying the sense of what 1s said.

Case Law

There is very little case law on the “otherwise discoverable” provision of Rule 408, but what

exists seems to follow the analysis set out in Wnight and Miller above: that the third sentence of the
Rule should be read to state the unremarkable position that evidence otherwise admussible is not
excluded simply because it was presented 1n the course of compromise negotiations. This reading
leads to four practical points found in the case law:

1) Pre-existing documents (i.e., documents prepared independently of compromise) are not

protected simply because they are presented in compromise negotiations. See Young v McDowell
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Services, Inc, 1991 U.S.Dist.Lexis 21814 (N.D Ga.) (form letter prepared independently of
negotiations was admussible, despite the fact that 1t was later presented m compromise
negotiations).

2) Underlying facts are not protected simply because they are disclosed 1n compromise
negotiations—thus they can be proved through evidence other than the compromise communication
itself See Liautaudv Generationxcellent, Inc., 2002 U.S.Dist Lexis 2404 (N.D.I11.) (no protection
of information that was proven independently of the compromise negotiations).

3) If a document s prepared for purposes of settlement, it is protected by the Rule. See
Ramada Development Co v Rauch, 644 F.2d 1097 (5™ Cir. 1981) (document prepared on behalf
of both parties to assist them 1n settlement was protected by Rule 408; the third sentence of the Rule
“was intended to prevent one from being able to immunize from admissibility documents otherwise
discoverable merely by offering them in a compromise negotiation. Clearly such an exception does
not cover the present case where the document, or statement, would not have existed but for the
negotiations, hence the negotiations are not being used as a device to thwart discovery by making
existing documents unreachable.”).

4) A statement made in compromise remains protected even if it would have been possible
to obtain the same or a similar statement in a deposition; while the Rule would not prevent such a
deposition and admission of the deponent’s statement, it does exclude the comparable statement
made 1n a compromise negotiation. See Kleen Laundry and Dry Cleaning Services, Inc., v. Total
Waste Management Corp., 817 F.Supp. 225 (D.N.H. 1993) (the “otherwise discoverable” language
of the Rule refers to pre-existing statements or statements made in depositions and the like; it does
not allow admission of statements made 1n settlement negotiations simply because they could also
have been obtained in a deposition).

Conclusion On The “Otherwise Discoverable” Sentence

It seems clear that courts and litigants could get along without the third sentence to Rule
408. Several states have rejected the sentence, e.g., Maine, Nevada, Wyoming. At best, the Rule
serves only to emphasize the point of the second sentence—that only communtications made for the
purpose of compromise are protected by the Rule.

The third sentence is so likely to be superfluous, and so infrequently applied, that there is
clearly no cause to delete or amend the sentence on its own account. But as part of a larger
amendment, deletion makes sense as making the Rule easier to read and avoiding confusion about
the continued inclusion of a superfluous sentence.
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II1. Proposed Amendment and Committee Note

The proposed amendment to Rule 408 and the Commuttee Note are set forth beginning on
the next page. The proposal is formatted in accordance with Admimstrative Office guidelines.
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Advisory Committee on Evidence Rules
Proposed Amendment: Rule 408

Rule 408. Compromise and Offers to Compromise’

{(a) General rule, -- Evidence of the following 1s not

admissible in a civil case on behalf of anv party, when offered to

prove liability for or invalidity of a claim or 1ts amount or to impeach

through a prior inconsistent statement or contradiction:

(1) furnishing or offering or promising to furmsh; —or €3
accepting or offering or promising to accept; —a valuable
consideration in compromising or attempting to compromise

a civil claim that whtel-was disputed as to etther validity or

amount; and r-tsnet-admisstble—te—prove—habihty—foror
(2) conduct or statements made 1n eempromise negotiations
rsttkewisenot-admissible over a civil claim that was disputed

as to validity or amount.

" New matter 1s underlined and matter to be omitted 1s lined through.
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(b) Other purposes. - This rule—alse does not require

exclusion when the evidence 1s offered for anether-purpose;suchas

purposes not prohibited by subdivision (a). Examples of permissibie

purposes include proving a witness’s bias or prejudice ef a-witness;

. negativing a contention of undue delay; ;er and proving an effort to

obstruct a criminal mvestigation or prosecution.

Committee Note

Rule 408 has been amended to make it easier to read and
apply, and to settle some questions in the courts about the scope of
the Rule First, the amendment clarifies that Rule 408 does not
protect against the use of compromise evidence when it is offered in
a criminal case. See, e.g , United States v. Logan, 250 F.3d 350, 367
(6th Cir. 2001) (while the inapplicability of Rule 408 to criminal
cases “arguably may have a chilling effect on administrative or civil
settlement negotiations in cases where parallel civil and criminal
proceedings are possible, we find that this risk is heavily outweighed
by the public interest in prosecuting criminal matters™), Manko v
Unuted States, 87 F.3d 50, 54-5 (2d Cir. 1996) (the “policy favoring
the encouragement of civil settlements, sufficient to bar their
admussion in civil actions, 1s insufficient, in our view, to outweigh the
need for accurate determinations in criminal cases where the stakes
arc higher"). Statements and offers made in civil compromise
negotiations may be excluded m criminal cases where the
circumstances so warrant under Rule 403. But there is no absolute
exclusion imposed by Rule 408.

Statements and offers made during negotiations to settle a
criminal case are not protected by Rule 408. See United States v
Graham, 91 F.3d 213, 218-219 (D.C. Cir. 1996) (declaring that Rule
408 “does not address the admussibility of evidence concerning
negotiations to ‘compromise’ a criminal case” and that “the very
existence” of Rule 410 “strongly support{s] the conclusion that Rule
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408 applies only to civil matters™).

Statements and offers by a prosecuting attorney during plea
negotiations are likewise not protected under Rule 408. Some courts
have held that the “principles” of Rule 408 justify protection of such
statements and offers. See United States v Verdoorn, 528 F.2d 103,
107 (8" Cir. 1976) (noting that offers by the prosecutor are not
protected under Rule 410, but reasoning that the “principles” of Rule
408 warranted exclusion of the government’s offers in a criminal
case). After considering this case law, the Commuttee concluded that
if any amendment 1s necessary to protect prosecution statements and
offers 1n guilty plea negotiations, that amendment should be placed
in Rule 410 and not Rule 408. Even without a change to Rule 408 or
Rule 410, statements and offers by a prosecutor remain subject to
exclusion under Rule 403 See, e g, United States v. Delgado, 903
F.2d 1495 (11th Cir. 1990} (plea agreement and statements by the
prosecutor cannot be offered as an admission by the government,
because the deal may have been struck for reasons other than the
government’s belief 1n the innocence of the accused; relying upon
Rule 403).

The amendment prohibits the use of statements made 1n
settlement negotiations when offered to impeach by prior inconsistent
statement or through contradiction. Such broad impeachment would
tend to swallow the exclusionary rule and would impair the public
policy of promoting settlements. See McCormick on Evidence, 5" ed.
1999 at 186 (“Use of statements made 1n compromise negotiations to
impeach the testimony of a party, which is not specifically treated in
Rule 408, 1s fraught with danger of misuse of the statements to prove
liability, threatens frank interchange of information during
negotiations, and generally should not be permitted.”). See also
EEOCv Gear Petroleum, Inc., 948 F.2d 1542 (10" Cir.1991). (letter
sent as part of settlement negotiation cannot be used to impeach
defense witnesses by way of contradiction or prior inconsistent
statement; such broad impeachment would undermine the policy of
encouraging scttlement).

The amendment makes clear that Rule 408 excludes
compromise evidence even when a party seeks to admit its own
settlement offer or statements made in seftlement negotiations If a
party were to reveal 1ts own statement or offer, this could itself reveal
the fact that the adversary entered into settlement negotiations. It
would not be fair to hold that the protections of Rule 408 can be
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97 waived unilaterally, because the Rule, by definition, protects both

98 parties from having the fact of negotiation disclosed to the jury.

99 Moreover, proof of statements and offers made 1n settlement would
100 often have to be made through the testimony of attorneys, leading to
101 the risks and costs of disqualification. See generally Pierce v. F R.
102 Tripler & Co.,955F.2d 820, 828 (2d Cir. 1992) (settlement offers are
103 excluded under Rule 408 even 1f it is the offeror who seeks to admit
104 them; noting that the “widespread admissibility of the substance of
105 settlement offers could bring with it a rash of motions for
106 disqualification of a party’s chosen counsel who would likely become
107 a witness at trial”).
108
109 The sentence of the Rule referring to evidence “otherwise
110 discoverable™ has been deleted as superfluous. See, e.g., Advisory
111 Commuttee Note to Maine Rule of Evidence 408 (refusing to include
112 the sentence in the Maine version of Rule 408 and noting that the
113 sentence “seems to state what the law would be if it were omitted”);
114 Advisory Committee Note to Wyoming Rule of Evidence 408
115 (refusing to include the sentence in Wyoming Rule 408 on the ground
il6 that it was “superfluous”). The intent of the sentence was to prevent
117 a party from trymg to immunize admissible information, such as a
118 pre-existing document, through the pretense of disclosing it during
119 compromise negotiations See Ramada Development Co v. Rauch,
120 644 F.2d 1097 (5™ Cir. 1981). But even without the sentence, the
121 Rule cannot be read to protect pre-existing information simply
122 because it was presented to the adversary in discovery.
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“Clean Copy” of Proposed Amendment To Rule 408

To assist the Commuttee in its evaluation of the proposed amendment, a “clean copy” of the
Rule incorporating all of the proposed amendment is set forth below. If the Committee votes to refer
the amendment to the Standing Commuttee, that Commuttee will be provided with a clean copy as
well.

Rule 408. Compromise and Offers to Compromise

(a) General rule. — Evidence of the following is not admissible in a civil case on
behalf of any party, when offered to prove liability for or invalidity of a claim or its amount
or to impeach through a prior inconsistent statement or contradiction:

(1) furnishing or offering or promising to furmsh—or accepting or offering or
promising to accept—a valuable consideration in compromising or attempting to
compromuise a civil claim that was disputed as to validity or amount; and

(2} conduct or statements made in negotiations over a civil claim that was disputed
as to validity or amount,

(b) Other purposes. — This rule does not require exclusion when the evidence 1s
offered for purposes not prohibited by subdivision (a). Examples of permissible purposes
include proving a witness’s bias or prejudice; negativing a contention of undue delay; and
proving an effort to obstruct a criminal investigation or prosecution.
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Memorandum To: Advisory Committee on Evidence Rules
From: Dan Capra, Reporter

Re: Proposed Amendment to Rule 410

Date: April 2, 2004

At its Fall 2002 meeting the Evidence Rules Committee directed the Reporter to prepare a
report on Rule 410—the Rule protecting statements and offered made by and on behalf of the
accused during guilty plea negotiations—so that the Committee could determine the necessity of an
amendment to that Rule. At subsequent meetings the Commaittee reviewed the Rule and suggestions
were made for improvement and for further research into various questions involving the Rule. A
final draft of the amendment was approved in principle at the Fall 2003 meeting.

The possible need for amendment of Rule 410 arises most importantly from the fact that the
Rule provides only a one-way protection for statements and offers made during plea negotiations
The Rule specifically states that such evidence 1s not admussible against “the defendant.” This is
unlike Rule 408, which provides protection for all parties who make statements and offers during
compromise negotiations. The one-way protection provided by Rule 410 has created two practical
problems: 1) itarguably constrains the process of guilty plea negotiations, contrary to the very policy
supporting the Rule; 2) it has led courts to misapply Rule 408 to protect prosecution statements and
offers in plea negotiations, even though Rule 408 does not apply to an attempt to compromse a
crimmal case.

A less serious reason for amending Rule 410 is that the current Rule does not provide for
protection of statements and offers when the guilty plea is vacated or rejected, as opposed to
withdrawn. The policy of the Rule provides no reason for a distinction between statements and offers
made when the guilty plea 1s vacated or rejected, as opposed to withdrawn. In all these cases, the
absence of evidentiary protection may provide an impediment to plea negotiations.

This report 15 divided into three parts. Part One describes the current rule and the
Committee’s consideration of a possible amendment up to this point. Part Two discusses the case



law on Rule 410 and the problem areas discussed above. Part Three sets forth the proposed
amendment and Committee Note as tentatively approved by the Committee.



I. Rule 410 and the Committee’s Determinations Up To This Point

The Rule

Rule 410 currently provides as follows:

Rule 410. Inadmissibility of Pleas, Plea Discussions, and Related Statements

Except as otherwise provided 1 this rule, evidence of the following 1s not, in any
civil or criminal proceeding, admissible against the defendant who made the plea or was a
participant 1n the plea discussions:

(1) a plea of guilty which was later withdrawn,

(2) a plea of nolo contendere,

(3) any statement made in the course of any proceedings under Rule 11 of the Federal
Rules of Criminal Procedure or comparable state procedure regarding either of the foregoing
pleas; or

(4) any statement made in the course of plea discussions with an attorney for the
prosecuting authority which do not result 1n a plea of guilty or which result i a plea of guilty
later withdrawn.

However, such a statement is admissible (i} in any proceeding wheren another
statement made in the course of the same plea or plea discussions has been introduced and the
statement ought in fairness to be considered contemporaneously with it, or (i1) in a criminal
proceeding for perjury or false statement if the statement was made by the defendant under
oath, on the record and in the presence of counsel.

Committee Consideration and Resolution Concerning the Proposed Amendment to Rule 410

In the course of investigating a possible amendment to Rule 408, the Commuitee reviewed
the case law holding that Rule 408 protects against admission of statements made by the government
during plea negotiations in a criminal case. Rule 410 applies to plea negotiations, but it does not by
its terms protect statements and offers made by the government: It provides that statements and offers
1 plea negotiations are not adnissible “against the defendant.” The inapphcabilhity of Rule 410 to
government statements and offers in plea negotiations has led some courts to hold that such evidence



15 excluded under Rule 408. The Commuttee noted, however, that Rule 408, by its terms, does not
apply to negotiations in cnminal cases—Rule 408 refers to efforts to compromise a “claim,” as
distinct from criminal charges. Moreover, the proposed amendment to Rule 408 makes it absolutely
clear that it will not protect statements and offers made by prosecutors, as the new language would
provide that statements and offers covered by that Rule are not admissible in “a c1vil case.”

As a policy matter, the Committee determined at its Fall 2002 meeting that government
statements and offers 1n plea negotiations should be excluded from a criminal trial, in the same way
that a defendant’s statements are excluded. A mutual rule of exclusion would encourage a free flow
of discussion that is necessary to efficient guilty plea negotiations; there is no good reason to protect
only the statements of a defendant in a gwlty plea negotiation. The Committee also determined,
however, that 1f an amendment is required to protect government statements and offers in guilty plea
negotiations, that amendment should be placed in Rule 410, not Rule 408, which, by 1ts terms, covers
statements and offers of compromise made 1n the course of attempting to settle a czvif claim. Rule
410, which governs efforts to settle criminal charges, is the appropriate place for any amendment that
would exclude statements and offers in guilty plea negotiations.

The Committee directed the Reporter to prepare a draft of an amendment to Rule 410 that
would exclude statements and offers made by the government during guilty plea negotiations. That
draft was reviewed and considered at the Spring 2003 meeting.

“Not Admissible Against the Government”

Atthe Spring 2003 meeting the Committee considered an amendment that would simply add
the language “not admissible against the government” to the language of Rule 410, at the same place
where the Rule provides that the covered evidence 1s not admissible against the defendant. While the
Committee adhered unanimously to the position that statements made by prosecutors in guilty plea
negotiations should be protected, some concerns were expressed about the consequences of an
amendment providing that offers and statements in guilty plea negotiations are not admissible
“against the government.” That amendment, while simple, might provide too broad an exclusion. It
would exclude, for example, statements made by the defendant during plea negotiations that could
be offered against the government, for example, to prove that the defendant had made a prior
consistent statement, or to prove that the defendant believed 1n his own innocence, or was not trying
to obstruct an investigation. Thus, the Commuttee resolved that any change to Rule 410 should specify
that the government’s protection would be limited to statements and offers made by prosecutors
during guilty plea negotiations.

The Commuttee also considered two other possible problems with Rule 410 that might be
clarified 1f an amendment were to be proposed on other grounds. Those questions are: 1) whether the
Rule’s protection should cover guilty pleas that are either rejected by the court or vacated on
review—currently the Rule specifically covers only guilty pleas that are “withdrawn’’; 2) whether the
Rule should specify that its protections are inapplicable if the defendant breaches the plea agreement.
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Vacated or Rejected Guilty Pleas

As to the applicability of the Rule to rejected and vacated pleas, the Committee determined
that that the question has not arisen often enough in the courts to justify an amendment on its own.
However, if the Rule is to be amended on other grounds, the Committee agreed that it would be useful
to clarify that the protections of the Rule are applicable to rejected and vacated pleas as well as to
withdrawn pleas. Committee members noted that as a policy matter of furthering plea negotiations,
there was no basis for distinguishing a withdrawn plea from a plea that is rejected or vacated.

Breached Plea Agreements

As to treatment of pleas that have been breached, the Committee was in general agreement
that any attempt to clarify the Rule would be likely to cause more problems than it solved. For one
thing, 1t would be difficult to write a rule that would determine with any clarity whether an agreement
was breached or not. Should the exception be limited to material breaches, for example? What kind
of breach would be “material” ? Committee members resolved that the question of admissibility of
plea negotiations after an asserted breach could be handled by agreement between the parties and by
a reviewing court

Other Questions of Rule Coverage

The Commuttee also considered a recent Second Circuit case holding that the protections of
Rule 410 do not apply to statements made in plea negotiations with a foreign government. The
Committee considered whether an amendment to Rule 410 to protect prosecution statements might
also usefully include language providing that negotiations with foreign prosecutors are (or are not)
protected. The Commuttee resolved that the question of the extraterritorial effect of Rule 410 had not
been vetted sufficiently in the courts to justify an amendment at this point.

Fmally, the Committee agreed that the question of whether the protections of Rule 410 can
be waived should be addressed in the Committee Note and not in the Rule. The Supreme Court has
decided that the defendant can agree to the use of statements made in plea negotiations to impeach
him should he testify at trial, but courts are still working out whether the power to waive the
protections of Rule 410 extends to other situations. Thus, 1t would be counterproductive to codify a
waiver rule in the text. But it would be important to acknowledge the waiver rule 1n the Committee
Note, to prevent speculation that any amendment was rejecting Supreme Court precedent on the
subject.

Plea Negotiations With Other Defendants
At its Fall 2003 meeting the Committee considered a draft of an amendment to Rule 410 that
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was mntended to implement the consensus of the Committee. Committee members discussed whether
the government should be protected from statements and offers made by the prosecutor m plea
negotiations even where the evidence 1s offered by a different defendant. Alt Commuttee members,
including the DOJ representative, recognized that a defendant should be able to mnquire into a deal
struck or to be struck with a former codefendant who is a cooperating witness at the time of the tral.
Such an inquiry may be pertinent to the bias or prejudice of the cooperating witness even if a deal has
not been formally reached or even offered. On the other hand, most Committee members agreed that
statements of fact made by a prosecutor 1n negotiattons with one defendant should not be offered as
any kind of party-admission by another defendant or in another proceeding. To allow such broad
admissibility could tend to chill the open discussions that Rule 410 seeks to promote.

Fmnal Draft; Restructuring the Rule

After substantial discussion, a straw vote was taken and the Commuttee tentatively agreed on
language for a proposed amendment to Rule 410 providing that statements and offers by prosecutors
in the course of plea discussions are not admissible except to prove the bias or prejudice of a witness.
The vote was unanimous. The Committee then discussed whether the Rule should be broken down
into subdivisions. All agreed that the addition of protection of prosecution statements and offers made
it necessary to subdivide the Rule. The alternative (working within the existing Rule) would be a
Rule with internal subparts— (1) through (4) — setting forth the evidence that 1s not admissible against
the defendant, followed by a freestanding paragraph providing for exclusion of prosecution statements
and offers, followed by another freestanding paragraph setting forth exceptions mn which statements
otherwise covered by the rule can be admitted against a defendant. The use of two consecutive
hanging paragraphs would make the rule difficult to read and 1s certainly contrary to the working
standards of the Style Subcommittee of the Standing Commuttee. The Evidence Rules Committee
therefore agreed unanimously to set forth three subdivisions 1n its proposed amendment to Rule 410.



I1. Case Law and Commentary Bearing On Proposed Textual Changes To Rule
410

1. Case Law And Commentary On Protection Of Prosecution Statements And Offers

Case Law

There are only a handful of cases discussing the admissibility of statements and offers by
prosecutors in guilty plea negotiations. They are not in conflict, in the sense that some hold that
prosecution statements and offers during plea negotiations are protected and some do not. But there
is a substantial conflict in reasoming and analysis that can arguably result in sigmficant confusion.
What follows is a description of the pertinent cases:

1. United States v Verdoorn, 528 F.2d 103, 107 (8" Cir. 1976): In this case, the defendant
wanted to introduce offers and statements made by the government during plea negotiations; the
government had apparently offered a deal to every living soul other than the defendant, and the
defendant wanted to use that evidence to show something improper about governmental motivation.
The problem for the government was that statements and offers by the prosecution are not protected
under Rule 410. So the government relied on Rule 408. The court agreed with the government,
reasoning that the “principles” of Rule 408 warranted exclusion of the government’s offers in a
crniminal case.

Comment: While the result may be correct on the merits, the analysis is faulty. It is
clear that Rule 408 does not cover anything that happens in guilty plea negotiations. It only
covers efforts to settle a civil claim. And this will be made more clear if the proposed
amendment to Rule 408 is enacted, as that amendment explicitly provides that Rule 408
excludes evidence only in a civil case.

2. United States v. Delgado, 903 F.2d 1495 (11™ Cir. 1990): The defendants argued that the
government’s agreement fo drop conspiracy charges against a cooperating accomplice should have
been admitted as a government admission that no conspiracy existed. The Court found no error in
excluding the agreement. The Court noted that “by holding that the government admits innocence
when 1t dismisses charges under a plea agreement, we would effectively put an end to the use of plea
agreements to obtain the assistance of defendants as witnesses against alleged co-conspirators.”

The Delgado Court did not rely on, or even mention, Rules 408 or 410. Rather, it concluded
that the government’s agreement to drop charges was properly excluded under Rule 403:



Even if such evidence is relevant, it would not be admissible under Rule 403. If the evidence
were admtted, the government's counsel likely would take the stand and testify that the
charges were dropped for reasons unrelated to the guilt of the defendant. The reasons
expressed by the government's counsel could be highly incriminating with regard to the
defendant who is seeking to have the evidence admitted. Thus, the district court should
probably hold the technically adnussible opinion evidence inadmissible because it would open
the door to evidence on collateral 1ssues that would likely confuse the jury.

Comment: The Delgado Court’s analysis seems sound, and it raises a question: If
government statements and offers are to be excluded under Rule 403, is it really necessary to
amend Rule 410 to provide for such exclusion?

The problem with relying on Rule 403 to exclude prosecution statements and offers is
that Rule 403 involves a case by case approach rather than a bright line rule. It may be that
some court, in its diseretion, would find such evidence admissible under Rule 403, and under
the abuse of discretion standard an appellate court would be unlikely to reverse. Also, because
Rule 403 is a case by case approach, it has a degree of unpredictability. Therefore the
prosecutor, uncertain about whether a statement or proffer would be admissible at trial, might
be deterred from negotiating freely. In other words, a bright line rule would probably do more
to encourage free and open negotiations than would a case by case balancing approach.

3. United States v. Greene, 995 F.2d 793, 798 (8th Cir.1993): This 1s a case, like Verdoorn,
n which the defendant sought to admt statements by the government during plea negotiations The
court followed the circuit precedent of Verdoorn and concluded that "[u]nder the rationale of
Fed.R.Evid. 408, which relates to the general admissibility of compromises and offers to compromuse,
government proposals concerming pleas should be excludable.”

4. United States v Braggi, 909 F.2d 662 (2d Cir. 1990): One of the defendants wanted to
admit the fact that he had rejected an immunity deal offered by the government. His theory was that
the rejection of immumty was evidence of “consciousness of innocence.” The Court held that it was
error to exclude the evidence. The government relied on Rule 410 as a source of exclusion. The Court
analyzed the applicability of Rule 410 to the rejection of immumnity agreements in the following
passage:

The Government also contends that evidence of immunity negotiations should be
excluded because of the same considerations that bar evidence of plea negohations.
Preliminanly, we note that plea negotiations are inadmissible "against the defendant,” Fed.
R. Evid 410, and it does not necessarily follow that the Government is entitled to a similar
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shield. More fundamentally, the two types of negotiations differ markedly in their probative
effect when they are sought to be offered against the Government When a defendant rejects
an offer of immunity on the ground that he 1s unaware of any wrongdomng about which he
could testify, his action is probative of a state of mind devoid of guilty knowledge. Though
there may be reasons for rejecting the offer that are consistent with guilty knowledge, such
as fear of reprisal from those who would be mnculpated, a jury ts entitled to believe that most
people would jump at the chance to obtain an assurance of immunity from prosecution and
to infer from rejection of the offer that the accused lacks knowledge of wrongdoing. That the
jury might not draw the inference urged by the defendant does not strip the evidence of
probative force.

Rejection of an offer to plead guilty to reduced charges could also evidence an
innocent state of mind, but the inference 1s not nearly so strong as rejection of an opportunity
to preclude all exposure to a conviction and its consequences. A plea rejection might simply
mean that the defendant prefers to take his chances on an acquittal by the jury, rather than
accept the certainty of punishment after a guilty plea. We need not decide whether a defendant
is entitled to have admitted a rejected plea bargain. Cf. United States v. Verdoorn, 528 F.2d
103 (8th Cir. 1976) (approving exclusion of a rejected plea bargain offered by a defendant to
prove prosecutor's zeal, rather than defendant's innocent state of mind). The probative force
of a rejected immunity offer is clearly strong enough to render it relevant.

The Court found that under the circumstances the probative value of rejection of complete
immunity was not substantially outweighed by any prejudicial effect or confusion. Therefore it should
have been admitted under Rule 403.

Comment: Biaggi does not deal directly with the question of whether statements and
offers by the government are excluded by Rule 410 or any other Evidence Rule. The question
in Biaggi was whether the defendant’s rejection of a prosecutor’s offer of immunity should be
admitted. Moreover, the Court takes pains to distinguish rejection of immunity from rejection
of an offer to plead guilty, so the case doesn’t say much at all about the admissibility of
statements and offers to plead guilty that are made by prosecutors. Nonetheless, the Court goes
out of its way to point out that Rule 410, as written, is not a two-way street, so the case is
somewhat in tension with the proposition that government statements and offers made in guilty
plea negotiations should be excluded.

3 Brooks v. State, 763 So. 2d 859 (Miss. 2000): This is an interesting state case construing
Mississippt Evidence Rule 410, which is virtually identical to the Federal Rule. The defendant
contended that it was error for the prosecutor to argue 1n closing argument that the government
offered the defendant a plea bargain and the defendant rejected it. The prosecutor contrasted the
defendant’s actions with those of a codefendant who did accept a plea bargain; thus the mference
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sought was that the defendant was guilty and was just wasting everyone’s time by going to tral. The
Court agreed with the defendant that the prosecution violated Rule 410. It recognized that evidence
of a plea offer made by the prosecution and rejected by the defendant “does not fall squarely under”
any of the exclusionary language in Rule 410. It declared, however, that “the prosecutor's statement
violates the spirit of Rule 410.”

Comment: The Court is not completely correct that the evidence did not fall squarely
under the language of the Rule. Part of the evidence did. The defendant’s rejection of a plea
bargain, when offered by the government, is clearly covered by the Rule, which excludes all
statements made in the course of plea discussions that do not result in a guilty plea. The
defendant’s rejection of the government’s offer in Brooks is certainly a “statement” covered by
the Rule. But the prosecution’s offer is not itself covered by the Rule, which is undoubtedly why
the Court got somewhat confused.

Commentary

Most commentators conclude that prosecutor statements and offers in plea negotiations should
recerve the same protection as those of defendants. This is because the policy of Rule 410 1s to
promote two-way communications. Representative is Mueller & Karkpatrick, Evidence: Practice
Under the Rules at 362, which states: “When a plea bargaining statement is offered against the
government (such as an offer by the prosecutor to allow the defendant to plead to a lesser charge), it
is also properly subject to exclusion in order to carry out the underlying policy of FRE 410.”

But commentators also recognize that Rule 410 by 1ts terms does not encompass this policy,
as its protections run only to the defendant. See Weinstein’s Federal Evidence, §410.05 (noting that
nothing in the Rule bars the defendant from offering prosecution statements and offers in plea
negotiations, but suggesting that a court should exclude this evidence as irrelevant if offered to prove
that the prosecutor had personal doubts about the defendant’s guilt).

2. Commentary on Rejected Pleas:

Criminal Rule 11(c)(5) allows the trial judge to reject certain plea agreements reached
between the defendant and the prosecution. Does Rule 410 exclude evidence of such an agreement,
and the statements related to that agreement, 1n a subsequent criminal trial?

The text of the Rule does not, by 1ts terms, protect statements and offers when the plea is

rejected. It refers to “withdrawn” guilty pleas, and related statements, as being protected. But there
15 a difference between a plea that is “withdrawn” and one that 1s “rejected” by the court.
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Wright and Graham, Federal Practice and Procedure sec. 5341, provide this analysis of the
question:

Does Rule 410 apply to a guilty plea that is tendered but not accepted by the tnal judge * *
* 7 The common law apparently excluded evidence of unaccepted guilty pleas and many
state rules, including one that was cited by the Advisory Committee on Cniminal Rules in its
Note to Criminal Rule 11(e)(6), cover both withdrawn and unaccepted pleas. Since the
reasons that justify refusal to accept a plea are similar to those that support withdrawal, it
would seem that the same policy should apply to the evidentiary use of unaccepted pleas as
is applicable to withdrawn pleas. Although the language of Rule 410 is not completely apt,
1t would seem that an unaccepted plea could be brought within the rule either as a form of
withdrawn plea or as an offer to plead guilty.

See also Mueller and Kirkpatrick, Evidence: Practice Under the Rules, § 4.28, n. 1 (arguing that Rule
410 should apply to guilty pleas that are tendered but not accepted by the court).

I could not find any case in which statements and offers made pursuant to a plea agreement
rejected by the court were later offered against the defendant at trial. Thus, the applicability of Rule
410 to rejected plea agreements may be a practical non-problem. But the Committee determined that
if the Rule 1s to be amended on other grounds it would make good sense to cover statements and
offers made concermng pleas that are subsequently rejected. There seems no reason to distinguish
between plea agreements that are later withdrawn and those that are rejected by the court.

3. Commentary On Vacated Guilty Pleas

There is a similar gap in the Rule with respect to guilty pleas that are vacated by a court.
Wright and Graham explam as follows:

A closely related question concerns a guilty plea that is set aside as invalid on direct
or collateral attack. Here again, the policy that supports exclusion of withdrawn guilty pleas
would seem to be equally applicable when the guilty plea is set aside by an appellate court;
i.e., the decision to set aside the plea would be almost 2 meaningless gesture if the plea could
be used against the defendant as an admission 1n the ensuing trial. Some state rules cover
both withdrawn pleas and those that are invalidated on appeal. The draftsman of the Vermont
version of Rule 410 suggests that a guilty plea that is subsequently set aside should be treated
as a withdrawn plea under the rule. If rejected pleas are found to be within the scope of Rule
410, the language need only be stretched a few inches more to encompass pleas that are
invahdated on appeal; the policy of the rule will probably lead most courts to so hold

See also Mueller and Kirkpatrick, Evidence: Practice Under the Rules, § 4.28, n. 1 (arguing that Rule
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410 should apply to guilty pleas set aside on appeal or on collateral attack).

Again, I could find no case 1n which statements and offers made pursuant to a plea agreement
vacated by a court were later offered against the defendant at trial. Thus, the applicability of Rule 410
to vacated plea agreements may be a practical non-problem. The Committee has determined,
however, that 1f the Rule is to be amended on other grounds-especially if it is amended to cover
rejected plea agreements—the amendment should include coverage of vacated pleas. There seems no
reason to distinguish between plea agreements that are later withdrawn and those that are vacated on
appeal or collateral attack.

Conclusion on Case Law, Commentary, and the Need for an Amendment to Rule 410

It bears noting that the proposed amendment to Rule 410 is different from the other
amendments in the Advisory Committee’s proposed “package” in one important respect—all of the
other amendments resolve longstanding conflicts in the case law. In contrast, there 1s no true conflict
in the case law over the admissibility of prosecution statements and offers made during guilty plea
negotiations. In each reported case in which the defendant offered a prosecution statement or offer
made in plea negotiations, the proffer was rebuffed. So 1t could be argued that the uniformity of result
1n the few cases on the point indicate that there 1s no real problem in the application of the Rule, and
that the proposed amendment to Rule 410 does not fit the same standard of “necessity” as the other
proposed amendments. One could argue similarly that in light of the sparse case law, it would make
sense to delay an amendment until more courts have weighed in on the subject.

On the other hand, while the results in the cases are uniform, the analysis is all over the place.
This is arguably particularly unfortunate in an area in which predictability is crucial. If the prosecutor
can’t predict with certamty whether her statements or offers will be protected from disclosure at trial,
then this uncertainty will deter the plea negotiations that Rule 410 intends to further.

Another point to be made in favor of the amendment is that some of the case law protecting
prosecutor statements and offers has relied on Rule 408. This case law obviously will be invahdated
by the proposed amendment to Rule 408—creating even greater uncertainty on whether prosecution
statements and offers during plea negotiations are protected or not

It 1s obviously for the Committee to determine whether the cost-benefit analysis mandates an
amendment to Rule 408.
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III. Proposed Amendment and Committee Note

'The proposed amendment to Rule 410 and the Committee Note are set forth beginning on the
next page. The proposal is formatted in accordance with Admimistrative Office guidelines.
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Advisory Committee on Evidence Rules
Proposed Amendment: Rule 410

Rule 410. Inadmissibility of Pleas, Plea Discussions, and Related
Statements’

(a) Against the defendant. — Except as otherwise provided

in this rule, evidence of the following is not, 1n any civil or criminal
proceeding, admissible against the defendant who made the plea or
was a participant in the plea discussions:
(1) a plea of guilty whteh that was later withdrawn, rejected
or vacated;

(2) a plea of nolo contendere;

(3) any statement made in the course of any proceedings
under Rule 11 of the Federal Rules of Criminal Procedure or
comparable state procedure regarding either of the foregomng
pleas; or

(4) any statement made 1n the course of plea discussions
with an attorney for the prosecuting authority whiek that do
not result 1n a plea of guilty or whieh that result in a plea of

guilty later withdrawn, rejected or vacated.

(b) Against the government. — A statement or offer made in

" New matter 1s underlined and matter to be omitted is lined through.
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the course of plea discussions by an attorney for the prosecuting

authority 1s not admissible against the government in the proceeding

in which the statement or offer was made, except as proof of bias or

prejudice of a witness.

(c) Exceptions. — Heweverssuehsa—statemient A statement

described in this rule is admussible (1) in any proceeding wherein

another statement made in the course of the same plea or plea
discussions has been introduced and the statement ought 1n fairness
to be considered contemporaneously with 1t, or (ii) in a criminal
proceeding for perjury or false statement 1f the statement was made
by the defendant under oath, on the record and in the presence of

counsel.

Committee Note
Rule 410 has been amended to make the following changes:

1 The government, as well as the defendant, 1s entitled to
invoke the protections of the Rule. Courts have held that statements
and offers by prosecutors during guilty plea negotiations are
inadmussible, using a variety of theories. See, e.g., United States v.
Verdoorn, 528 F.2d 103, 107 (8" Cir. 1976) (relying on the
“principles” of Rule 408 even though that Rule, by its terms, only
governs attempts to compromuse a civil claim); United States v
Delgado, 903 F.2d 1495 (11™ Cir. 1990) (government offer properly
excluded under Rule 403 because 1t would have confused the jury) .
The amendment endorses the results of this case law, but provides a
unutary source of authority for excluding statements and offers by
prosecutors that are made during guilty plea negotiations. Protecting
those statements and offers will encourage the unrestrained candor
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from both sides that produces effective plea discussions. Statements
and offers by the prosecution are not excluded by the rule, however,
if they are offered by a defendant to prove the bias or prejudice of a
witness who may be cooperating with the government as the result of,
or 1n order to obtain, leniency from the government.

2. The protections provided to defendants are extended to
statements and offers made pursuant to guilty pleas that are rejected
by the court or vacated on appeal or collateral attack. Given the
policy of the rule to promote plea negotiations, there is no reason to
distinguish between guilty pleas that are withdrawn and those that are
either rejected by the court or vacated on direct or collateral review.

Nothing in the amendment 1s intended to affect the rule and
analysis set forth in  United States v. Mezzanatto, 513 U.S. 196
(1995), and its progeny. The Courtin Mezzanatto upheld an
agreement in which the defendant knowingly and voluntarily agreed
that his statements made in plea negotiations could be used to
impeach him at tnial. See also United States v Burch, 156 F.3d 1315
(D.C. Cir. 1998) (reasoning that the holding in Mezzanatto logically
extends to enforcing an agreement that the defendant’s statements
could be admitted during the prosecution’s case-in-chief); Unized
States v. Rebbe, 314 F.3d 402 (9* Cir. 2002) (reasoning that the
rationale 1n Mezzanatto applies equally to waivers permitting use of
the defendant’s statements in rebuttal). Nor is the amendment
intended to cover the admussibility of the defendant’s rejection of an
offer of immunity from prosecution, when that rejection is probative
of the defendant’s consciousness of innocence. In such a case, the
important evidence 1s the defendant’s rejection, not the government’s
offer See generally United States v. Biagg:, 909 F.2d 662, 690 (2d
Cir. 1990) (“ajury is entitled to believe that most people would jump
at the chance to obtain an assurance of immurnuty from prosecution
and to infer from rejection of the offer that the accused lacks
knowledge of wrongdoing™).
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At its April 2002 meeting the Evidence Rules Commuttee directed the Reporter to prepare
a report on Rule 606(b)-the Rule limiting the admissibility of testimony of jurors to evidence of
“extraneous prejudicial information” or “outside influence.” Atits Fall 2002 meeting the Committee
reviewed the Rule and agreed to continue 1ts consideration of a possible amendment. Committee
consideration continued at the Spring 2003 meeting and suggestions were made for improvement
Further minor changes were made at the Fall 2003 meeting.

The possible need for amendment of Rule 606(b) arises from two case law developments.
First, the courts have engrafted another exception onto the Rule, permitting juror testimony to
correct certain errors 1n the preparation and rendering of the verdict; these errors are referred to as
“differential errors”, meaning that there 1s some differential between the verdict actually reported
and the verdict that the jury intended to report . Second, the courts have long been 1n dispute over
the breadth of this “differential error” exception. Some courts permit juror proof only where there
1s a “clerical error” 1n the reporting of the verdict; other courts have adopted a broader exception,
permitting juror proof whenever the verdict reported is different from that intended by the jury.
There 1s no indication that this dispute will be resolved without an amendment to the Rule.

This report is divided into three parts. Part One describes the current rule and the
Committee’s consideration of a possible amendment up to this pomnt. Part Two discusses the
conflicting case law on the scope of the “clencal error” exception; and at the request of the
Committee, an analysis is included of the case law under Civil Rule 60(a), providing for relief from
“clerical mistakes” in judgments and orders. Part Three sets forth the proposed amendment and
Committee Note as tentatively approved by the Commuttee.



1. Rule 606(b) and the Committee’s Determinations Up To This Point

The Rule

Rule 606(b) currently provides as follows:
Rule 606. Competency of Juror as Witness

(a) At the trial — A member of the jury may not testify as a witness before that jury
m the trial of the case 1n which the juror is sitting as a juror. If the juror is called so to testify,
the opposing party shall be afforded an opportunity to object out of the presence of the jury.

(b) Inquary into validity of verdict or indictment. — Upon an inquiry into the validity
of a verdict or indictment, a juror may not testify as to any matter or statement occurring
during the course of the jury’s deliberations or to the effect of anything upon that or any
other juror’s mind or emotions as influencing the juror to assent to or dissent from the verdict
or indictment or concerning the juror’s mental processes in connection therewith, except that
a juror may testify on the question whether extraneous prejudicial information was
improperly brought to the jury’s attention or whether any outside influence was improperly
brought to bear upon any juror. Nor may a juror’s affidavit or evidence of any statement by
the juror concerning a matter about which the juror would be precluded from testifying be
rece1ved for these purposes.

Advisory Committee Note:

The Advisory Committee Note to Rule 606(b) provides in pertinent part as follows:

Subdivision (b). Whether testimony, affidavits, or statements of jurors should be
received for the purpose of invalidating or supporting a verdict or indictment, and if so,
under what circumstances, has given rise to substantial differences of opinion. The familiar
rubric that a juror may not impeach his own verdict, dating from Lord Mansfield’s time, 1s
a gross oversimplification. The values sought to be promoted by excluding the evidence
include freedom of deliberation, stability and finality of verdicts, and protection of jurors
agamst annoyance and embarrassment. McDonald v. Pless, 238 U.S. 264, 35 S. Ct. 785, 59
L. Ed. 1300 (1915). On the other hand, simply putting verdicts beyond effective reach can
only promote irregularity and injustice. The rule offers an accommodation between these
competing considerations.

The mental operations and emotional reactions of jurors 1n arriving at a given result



would, 1f allowed as a subject of inquiry, place every verdict at the mercy of jurors and 1nvite
tampering and harassment. See Grenz v. Werre, 129 N.W.2d 681 (N.D. 1964). The
authorities are 1n virtually complete accord in excluding the evidence. Fryer, Note on
Disqualification of Witnesses, Selected Wnitings on Evidence and Trial 345, 347 (Fryer ed.
1957), Maguire, Wenstein, et al., Cases on Evidence 887 (5th ed. 1965); 8 Wigmore § 2349
(McNaughton Rev. 1961). As to matters other than mental operations and emotional
reactions of jurors, substantial authority refuses to allow a juror to disclose nregularities
which occur 1n the jury room, but allows his testimony as to 1rregularities occurring outside
and allows outsiders to testify as to occurrences both inside and out. 8 Wigmore § 2354
(McNaughton Rev. 1961). However, the door of the jury room is not necessarily a
satisfactory dividing point, and the Supreme Court has refused to accept 1t for every
situation. Mattox v. United States, 146 U.S. 140, 13§ Ct. 50,36 L. Ed. 917 (1892). Under
the federal decisions the central focus has been upon insulation 1n the manner in which the
jury reached its verdict, and tlms protection extends to each of the components of
deliberation, including arguments, statements, discussions, mental and emotional reactions,
votes, and any other feature of the process. Thus testimony or affidavits of jurors have
been held incompetent to show a compromise verdict, Hyde v. United States, 225 U.S.
347,382 (1912); a quotient verdict, McDonald v. Pless, 238 U.S. 264 (1915); speculation
as to insurance coverage, Holden v. Porter, 405 F.2d 878 (10th Cir. 1969) and Farmers
Coop. Elev. Ass’n v. Strand, 382 F.2d 224, 230 (8th Cir. 1967), cert. denied, 389 U.S,
1014; misinterpretation of instructions, Farmers Coop. Elev. Ass’n v. Strand, supra;
mistake in returning verdict, United States v. Chereton, 309 F.2d 197 (6th Cir. 1962);
interpretation of guilty plea by one defendant as implicating others, United States v.
Crosby, 294 F.2d 928, 949 (2d Cir. 1961). The policy does not, however, foreclose
testimony by jurors as to prejudicial extrancous information or influences injected into or
brought to bear upon the deliberative process. Thus a juror is recognized as competent to
testify to statements by the bailiff or the introduction of a prejudicial newspaper account into
the jury room, Mattox v. United States, 146 U.S. 140 (1892). See also Parker v. Gladden,
385 U S. 363 (1960).

Thus rule does not purport to specify the substantive grounds for setting aside verdicts
for irregularity; it deals only with the competency of jurors to testify concerning those
grounds. Allowing them to testify as to matters other than their own inner reactions involves
no particular hazard to the values sought to be protected. The rule 1s based upon this
conclusion. It makes no attempt to specify the substantive grounds for setting aside verdicts
for irregulanty.

Legislative History:

The legislative history that is pertinent to the scope of any exception for proving differential
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error was well described by Judge Jerry Smuth in Robles v. Exxon Corporation, 862 F.2d 1201,1205
(5" Cir. 1989). Robles was a case in which the jurors were instructed that if they found the plamntiff
more than 50% negligent, the plaintiff would not be entitled to recovery. The jury found the plaintiff
51% negligent. The judge, before discharging the jury, observed that the plaintiff would take
nothmg. Afier the jury was discharged, several jurors reported to the marshal that there was a
“misunderstanding”’~the jury thought that 1f they found the plaintiff more than 50% negligent, then
the judge rather than the jury would assess damages. The judge took statements from the jurors and
found that there was a misunderstanding about the instructions because the jury intended that the
plaintiff should recover “some money.” The judge instructed the jury to resume deliberations, and
the jury thereafter found the plaintiff 49% liable and assessed damages On appeal, the defendant
argued that the judge erred 1n taking jury statements that were not permitted by Rule 606(b). The
plaintiff argued that juror statements could be used to prove that the jury misunderstood the court’s
instructions.

Judge Smith rejected the plaintiff’s argument, relying on the following legislative history:

After the Supreme Court adopted the present version of rule 606(b) and transmitted it to
Congress, the House Judiciary Committee, noting the restrictive scope of the proposed rule,
rejected it in favor of a broader formulation that would have allowed juror testimony on
"objective jury misconduct” occurring at any point during the trial or the jury’'s deliberations.
See H.R.Rep. No. 93-650, 93d Cong., 2d Sess. 9-10 (1973), reprinted in 1974 U.S.Code
Cong. & Admin.News 7051, 7083. The Senate Judiciary Commuttee did not disagree with
the House Judiciary Committee's interpretation of the rule proposed by the Court, but 1t left
no uncertainty as to its view of the effects or wisdom of the House's proposed rule:

Although forbidding the impeachment of verdicts by inquiry into the jurors' mental
processes, {the House's proposed rule] deletes from the Supreme Court version the
proscription against testimony 'as to any matter or statement occurring during the
course of the jury's deliberations.' This deletion would have the effect of opening
verdicts up to challenge on the basis of what happened during the jury's internal
deliberations, for example, where a juror alleged that the jury refused to follow the
trial judge’s instructions....

Permutting an individual to attack a jury verdict based upon the jury's internal
deliberations has long been recognized as unwise by the Supreme Court....

Public policy requires a finality to litigation. And common fainess requires that
absolute privacy be preserved for jurors to engage in the full and free debate
necessary to the attainment of just verdicts. Jurors will not be able to function
effectively 1f their deliberations are to be scrutimzed in post-trial litigation. In the
interests of protecting the jury system and the citizens who make it work, rule 606
should not permit any inquiry into the internal deliberations of the jurors.
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S.Rep. No 93-1277, 93d Cong., 2d Sess. 13-14 (1974), reprinted 1n 1974 U.S.Code Cong.
& Admin. News 7060 (emphasis added).

When the competing versions of rule 606(b) went to the Conference Committee, the
Commuttee adopted, and Congress enacted, the version of rule 606(b) originally proposed
by the Court and preferred by the Senate.

Committee Deliberations

The Reporter’s initial memorandum addressed two problems under the current Rule 606(b):
1. All courts have found an exception to the Rule, allowing juror testimony on clerical errors in the
reporting of the verdict, even though there is no language permitting such an exception in the text
of the Rule; and 2. The courts are in dispute about the breadth of that exception—some courts allow
juror proof whenever the verdict has an effect that is different from the result that the jury intended
to reach, while other courts follow a narrower exception permutting juror proof only where the
verdict reported is different from that which the jury actually reached because of some clerical error.
The former exception is broader because 1t would permit juror proof whenever the jury
misunderstood (or ignored) the court’s instructions. For example, 1f the judge told the jury to report
a damage award without reducing it by the plamntiff’s proportion of fault, and the jury disregarded
that instruction, the verdict reported would be in an amount different from what the jury actually
intended, thus fitting the broader exception. But it would not be different from the verdict actually
reached, and so juror proof would not be permitted under the narrow exception for clerical mistakes.

The Committee discussed whether Rule 606(b) should be amended to account for errors in
the reporting of the verdict, and if so, what the breadth of the exception should be. The Commuttee
was unanimous in its belief that an amendment to Rule 606(b) is warranted. Not only would an
amendment rectify a divergence between the text of the Rule and the case law (thus elimmating a
trap for the unwary and the unpredictability that results from such divergence), but it would also
eliminate a long-standing circuit split on an important question of Evidence law.

The Committee was also unanimous in its belief that if an amendment to Rule 606(b) is to
be proposed, 1t should codify the narrower exception for clerical mistakes only. An exception that
would permut proof of juror statements whenever the jury misunderstood or ignored the court’s
instruction was thought to have the potential of intruding into juror deliberations and upsetting the
finality of verdicts, 1n a large and undefined number of cases. As such, the broad exception is 1n
tension with the policies of the Rule. In contrast, an exception permitting proof only if the verdict
reported 1s different from that actually reached by the jury does not intrude on the privacy of jury
deliberations, as the inquiry only concerns what the jury decided, not why it decided as it did.



At its Fall 2003 meeting the Comnuttee reviewed a working draft of the proposed
amendment to consider whether the language accurately captured the narrow exception that should
be added to the Rule. The draft language permitted juror proof into whether “the verdict reported is
the verdict that was agreed upon by the jury.” Commuttee members expressed concemn that this
language could be too broad. It might be construed, for example, to allow proof from a juror that
he never actually “agreed” with the verdict the jury rendered, he only acquiesced because he wanted
to make other jurors happy, or because he misunderstood the court’s instructions. Thus, the language
of the working draft could be read to encompass the broader exception to the Rule currently used by
some courts; 1t could be read to allow an inquiry into jury deliberations, contrary to the policy of
Rule 606(b).

The Committee dehberated and voted unanimously to change the language of the working
draft to narrow the exception to situations where the verdict reported is “the result of a clerical
mistake.” Members pointed out that Civil Rule 60(a) uses the term “clerical mistake” to cover the
analogous situation of correcting mistakes in judgments and orders. Commuittee members recognized
that the exception for “clenical mistakes™ would apply only rarely in practice. But that was
considered to be the very reason for adopting the amendment. The “clerical mistake” language
would provide a very narrow exception to allow for correction in the rare cases of clerical error, and
it would thereby reject the broader exception used by those courts permitting juror testimony
whenever the jurors misunderstood the impact of the verdict that they actually agreed upon.

The Commuttee resolved to revisit the proposed amendment at its next meeting, with the goal
to finalize it as part of a package to be submitted to the Standing Committee with the
recommendation that it bereleased for public comment. The Reporter was directed to research cases
under Civil Rule 60(a) to determine whether helpful comparisons could be drawn between that Rule
and the narrow amendment to Evidence Rule 606(b) proposed by the Committee.



I1. Case Law on Differential Error, and on Civil Rule 60(a)

A. Differential Error

All courts are in agreement that juror statements can be used to prove and correct what 1s
referred to above as a “clerical error ” This 1s so even though there is no exception permitting juror
proof of a clerical error 1n the text of Rule 606(b). For example, in Unuted States v. Dotson, 817
F 2d 1127 (5" Cir. 1987), the Court found it permissible to take juror testimony after the tnal court
was informed that the foreman reported a guilty verdict on a count when the jury had in fact voted
unanimously that the defendant was not guilty on that count. The rationale for this irmted exception
1s that it does not implicate the policy of the Rule. Rule 606(b) is intended to protect the finality of
jury verdicts and to prevent intrusions into jury deliberations. But there is no offense to the finality
of jury verdicts 1f the court secks to enforce the verdict that the jury actually reached. And there 1s
no mtrusion 1nto jury deliberations because the court 1s only trying to determine what the jury
dectded: 1t 1s not trying to determine how the jury reached its decision.

For other cases approving the “clerical error” exception to Rule 606(b), see, e g, Teevee
Toons, Inc v MP3.Com, Inc., 148 F.Supp.2d 276 (S.D.N Y. 2001) (numbers entered on the verdict
sheet were incorrect because of calculation errors caused by the use of a Palm Pilot; inquiries into
this “mechanical” error are unlikely to infringe on the jury’s confidential deliberations); Kar! v.
Buriington R.R, 880 F.2d 68 (8™ Cir. 1988) (“The admission of a juror’s testimony 1s proper to
indicate the possibility of a ‘clerical error’ in the verdict, but not the ‘vahdity’ of the verdict.”).

Misunderstanding Instructions

While all courts agree that juror statements can be used to correct clerical errors despite the
text of Rule 606(b), the courts are in disagreement about whether the Rule supports a broader
exception allowing the use of juror statements when it appears that the verdict rendered 1s different
from that intended because of a misunderstanding or disregard of the court’s instructions.

The following cases support the broader exception for juror misunderstandings:

1. Attridge v Cencorp., 836 F.2d 113 (2d Cir. 1987): In this personal mmjury action, the jurors
thought they were giving the plaintiffs a true amount of damages adjusted for comparative
negligence, but failed to understand that the adjustment for negligence would be made by the court.
The Court noted that the Rule “1s silent regarding inquiries designed to confirm the accuracy of a
verdict.” The Court stated that the instant case “involved correction of a clear miscommunication
between the jury and the judge” and the trial court’s interviews “were intended to resolve doubts
regarding the accuracy of the verdict announced, and not to question the process by which those
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verdicts were reached.” The Court reasoned that the trial court’s inquiry did not impinge upon the
confidential juror deliberations that Rule 606(b) was designed to protect. The court concluded that
“Unyielding refusal to question jurors 1s without sound judgment where the court surmises that the
verdict announced differs from the result intended.”

2. Eastridge Development Co v. Halpert Assoc , Inc , 853 F.2d 772 (10" Cir. 1988): The jury
reduced an award for proportional fault, even though they were instructed that the adjustment would
be made by the court. The trnial court took evidence from the jurors, and amended the verdict to
comply with the jury’s intent. The Court found no violation of Rule 606(b), and simply declared that
the trial court “properly amended the verdict to reflect the jury’s true dectsion.”

3. McCullough v. Consolidated Rail Corp , 937 F.2d 1167 (6™ Cir. 1991): This 1s another
case i which the jury thought that 1t was supposed to report a “net” award of damages, reducing for
proportionate fault, when in fact 1t was mstructed to report a “gross” award that the trial judge would
reduce. The Court noted that there is a “split of opinion from the other Circuit Courts” on whether
Rule 606(b) permits proof of the error through juror statements. The Court opted for the broad
exception to the Rule that permits proof of jury misunderstanding. It explained as follows:

In utihzing this approach, the interests of justice are served in assuring that McCullough
recerves the award that the jury intended and the values protected by FRE 606(b) are not
violated. The amendment of the award in no way threatens the jury’s freedom of
deliberation. The district judge was careful to limit his inquiry to whether the jury mtended
an award of $235,000 minus 50 percent. He did not mquire into the thought processes of
jurors, but merely asked for clarification of the final award.

The following cases reject the broader exception for juror misunderstandings, and limit
the court-made exception to clerical errors:

1 Plummerv Springfield Term. Ry. Co., 5F.3d 1 (1# Cir. 1993): Plummer was another case
in which the jury returned a net award (reduced for plaintiff’s proportionate fault) when 1t was
mstructed to return a gross award. The Court found that Rule 606(b) prohibited proof of such an
error through juror statements. The Court’s analysis is as follows:

A number of cireuits hold, and we agree, that juror testimony regarding an alleged
clerical error, such as announcing a verdict different than that agreed upon, does not
challenge the validity of the verdict or the dehiberation or mental processes, and therefore 1s
not subject to Rule 606(b). See, e.g., Karl v Burlington Northern Ry. Co., 880 F.2d 68, 73-
74 (8th Cir.1989); Eastridge Development Co. v. Halpert Assoctates, 853 F.2d 772, 783
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(10th Cir.1988); see also Robles v. Exxon Corp., 862 F.2d 1201, 1207-08 (5th Cir.1989).

In the present case, Plummer similarly argues that the rendered verdict was not the
one agreed upon by the jury, and therefore that his requested inquiry does not invoke Rule
606(b).

Several circuits might find this argument acceptable. In Fastridge Development Co ,
for example, the jury, contrary to the court's instructions, reduced its verdict by the
percentage of the plaint1ff's own neghigence. The district court interrogated the jury, accepted
affidavits from the jury as to their damages calculation, and amended the ultimate award to
reflect the jury's decision. The Tenth Circuit accepted the district court's rationale that the
jury made a clerical error, and that the inquiry therefore did not violate Rule 606(b). See also
Attridge v. Cencorp Div. of Dover Tech. Int'l, inc, 836 F.2d 113, 116-17 (2d Cir.1987).

By contrast, the Eighth Circuit in Kar/, 880 F.2d at 73-74, reversed similar actions
by a district court judge when the jury made the same mistake. The court 1n that case found
that the inquiry was improper because 1t went to the thought processes underlying the
verdict, rather than the verdict's accuracy 1n capturing what the jurors had agreed upon.

We agree with the district court that Kar/'s approach better reflects the goals of Rule
606(b) .. because 1t better insulates jury deliberations. In the present case, the verdict form,
which the judge went over with the jury, mstructed the jury not to reduce the damages
verdict based on Plummer's negligence, and Plummer never objected to these mstructions.
Plummer's current allegations, however, suggest that the jurors believed that the rendered
verdict would have a different effect on the parties, based on their understanding of the
court's mstructions. Plummer does not contend that the jurors never agreed upon the
rendered verdict--the number that the jury chose 1s not in dispute Accordingly, the requested
mquiry went to what the jurors were thinking when they chose the number that they did and
whether their thinking was sound.

2. Robles v. Exxon Corp , 862 F.2d 1201 (5thCir 1989): The jury thought that by finding the
plaint1ff 51% negligent, the judge would determine damages. They were wrong. The Court held that
there was no exception to Rule 606(b) that would permit proof that the jury misunderstood
nstructions. The court noted that the Advisory Committee Note cited with favor a case precluding
proof through juror statements when the contention was that the jury misunderstood instructions.
(See the Committee Note, above). The Court also relied on the legislative history, set forth above,
which expressed concern that a broad exception to the rule would permit proof through juror
statements whenever the jury was alleged to have musunderstood instructions. The Court
distinguished the narrow “clerical error” exception from the broader exception for juror
misunderstanding i the following passage:



The district court was correct when it noted that we have held that rule 606(b) docs
not bar juror testimony as to whether the verdict delivered in open court was actually that
agreed upon by the jury. See United States v Dotson, 817 F 2d 1127, 1130 (5th Cir.),
modified on rehearmg, 821 F 2d 1034 (5th Cir.1987); University Computing Co. v Lykes-
Youngstown Corp, 504 F.2d 518, 547-48 n. 43 (5th Cir.1974). These holdings simply
embody the sound reasomng that such inquiries are not directed at the "validity" of the
verdict and thus are not covered by the rule. In Dotson, we noted that the admission of such
testimony was proper to mnvestigate the possibility of "a clerical error in a verdict," not 1ts
"validity” in the sense of being correct or proper, and that the cases to which this exception
would apply are "few and far between." 817 F.2d at 1130. . ... The category of "clerical”
errors described 1n Dotson, therefore, can be understood to refer only to discrepancies
between the verdict delivered 1n court and the precise verdict physically or verbally agreed
to 1 the jury room, not to discrepancies between the verdict delivered in court and the
verdict or general result which the jury testifies 1t "intended" to reach.

. . . The error here 1s not "clerical," as would be the case where the jury foreperson
wrote down, in response to an interrogatory, anumber different from that agreed upon by the
jury, or mistakenly stated that the defendant was "guilty" when the jury had actually agreed
that the defendant was not guilty. Rather, the error alleged here goes to the substance of what
the jury was asked to decide, necessarily implicating the jury's mental processes insofar as
it questions the jury's understanding of the court's instructions and application of those
instructions to the facts of the case.

The testimony from one of the jurors, for example, makes this point painfully
obvious. Juror Nicholas testified that the jury understood the court's instructions to mean that
"if we couldn't decide [on an award] and 1f it [i.e., the percentage of fault attributable to
Robles] were 51 percent or more, that you would decide from the bench whether she should
be rewarded.” The testimony on its face violates rule 606(b) because 1t relates to how the jury
interpreted, or as juror Nicholas put it, "misinterpretated,” the court's instructions, and thus
unquestionably constitutes testimony as to a "juror's mental processes" that is forbidden by
the rule. In short, therefore, rule 606(b) operates 1n cases such as this to "[e]xclude [ ] ...
testimony that a juror ... was confused about the legal sigmficance of the jury's answers to
special interrogatories...." 6 Weinstein §y 606[04] at 606-33 through 606-35 (footnotes omitted).

3. Karlv Buriington R.R. Co., 880 F.2d 68 (8" Cir. 1988): This is yet another case in which

the jury rendered a net award when it was nstructed to render a gross award. The Court held that
Rule 606(b) precluded the use of juror statements to prove thus error. The Court noted that the jury’s
error was not clerical in the sense that the verdict reported was not the one intended. The jury
actually intended to render a verdict for the net amount. That intent was based on a
misunderstanding, but 1t was nonetheless the exact verdict that the jury had agreed upon. The Court
concluded.
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The jurors did not state that the figure written by the foreman was different from that which
they agreed upon, but indicated that the figure the foreman wrote down was intended to be
anet figure, not a gross fitgure. Receiving such statements violates Rule 606(b) because the
testimony relates to how the jury interpreted the court’s instructions, and concerns the jurors’
mental processes, which 1s forbidden by the rule.

B. Civil Rule 60(a)
Crvil Rule 60(a) currently provides:

“Clencal mistakes m judgments, orders or other parts of the record and errors therein arising
from oversight or omission may be corrected by the court at any time of 1ts own initiative or
on the motion of any party and after such notice, if any, as the court orders.”

The case law on Rule 60(a) indicates that the term “clerical mistake” 1s to be construed narrowly,
much as is the intent of the proposal to amend Evidence Rule 606(b). Rule 60(a) may be invoked
only to correct an oversight— such as a mechanical, computational, or copying error— that led to a
result that 1s other than what the court clearly intended.

What follows is some of the case law applying Civil Rule 60(a):

In re Transtexas Gas Corp., 303 F.3d 571, 581-582 (5th Cir. 2002): This was a challenge
to a district court’s confirmation of a bankruptcy plan. The question was whether the bankruptcy
judge had junsdiction to enter a certain order. This depended on whether a post-judgment motion
filed by one of the interested parties divested the appellate court of authonty and therefore continued
jurisdiction 1n the bankruptcy court. The court noted that a Rule 60(a) motion would toll the time
in which to take an appeal and therefore, if this was a Rule 60(a) motion, then the bankruptcy court
retained authority to enter the challenged order. The court analyzed the motion made, and the
applicability of Rule 60(a), in the following passage:

There is some indication from the hearing transcript that the bankruptcy court might
have been treating Transtexas's February 16 motion as if 1t were a motion to correct a clerical
error under Rule 60(a). However, Transtexas's motion 1s not a proper Rule 60(a) motion
because Transtexas does not seek the type of relief provided for in this rule.

As we have repeatedly indicated, Rule 60(a) provides a very specific and hmited type
of rehef. See, e.g., In re W Tex. Mktg. Corp, 12 F 3d 497, 503 (5th Cir. 1994); Am.
Precision Vibrator Co. v. Nat'l Air Vibrator Co. (In re Am. Precision Vibrator Inc.), 863
F.2d 428, 429-30 (5th Cir. 1989). "Rule 60(a) finds application where the record makes
apparent that the court intended one thing but by merely clerical mistake or oversight did
another. Such a mistake must not be one of judgment or even of misidentification, but merely
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of recitation, of the sort that a clerk or amanuensis might commit, mechanical in nature.” W.
Tex. Mktg., 12 F.3d at 503 (quoting Dura-Wood Treating Co., Dwv. of Roy O. Martin Lumber
Co v Century Forest Ind, Inc , 694 F 2d 112, 114 (5th Cir. 1982). In the instant case,
neither party contends that the interest rate established in the confirmation order was the
result of a clerical error or that entry of the second supplemental order was necessary to
clartfy or correct the confirmation order. Both parties agree that the second supplemental
order merely reiterated a determination by the bankruptcy court that was already correctly
reflected 1n the existing confirmation order. Under these circumstances, we cannot construe
Transtexas's February 16 motion requesting entry of a separate order reiterating the interest
rate applicable to the state taxing authorities' priority tax claims as a proper Rule 60(a)
motion, nor can we construe the bankruptcy court’s second supplemental order as an order
correcting "clerical mistakes in judgments, orders, or other parts of the record and errors
therein ansing from oversight or omission” pursuant to this rule. FED. R. CIV. P. 60(a); cf.
Lee v. Joseph E Seagram & Sons, Inc, 592 F.2d 39, 43 (2d Cir. 1979) (reasoning that
portions of a judgment or order that are clearly accurate and mtentional cannot be altered by
invoking Rule 60(a)); Ferraro v. Arthur M Rosenberg, Inc., 156 F.2d 212, 214 (24 Cir.
1946) (reasoning that when "no clerical error 1s shown" it "changes nothing to call deliberate
action accurately reflected in the record a clencal error for the purpose of attempting to
mvoke Rule 60™).

Matter of West Texas Marketing Corp., 12 F.3d 497, 504-505 (5th Cir. 1994): In a
bankruptcy action, the government and the defendant entered into a settlement of refund claims and
priority tax claims. The defendant was entitled to a refund under the settlement After the defendant
recerved the refund, the government claimed the refund was too much due to two miscalculations.
The court reversed and remanded the dismissal of the government's adversary action seeking
recovery of the overpayments. The stipulation for dismissal was a final resolution of all issues
ansing out of these particular tax claims, including those for interest. The government could not
reform the judgment under Civil Rule 60(b) because it waited more than a year to seek relief. But
the court held that the district court failed to consider Civil Rule 60(a) as a possible ground for relief,
so the case had to be remanded. The court had this to say about the power to correct errors under
Rule 60(a):

Although the reach of Rule 60(a) has been notably narrowed, 1t may be available to provide
relief i the present case. In * * * Dura-Wood Treating Co., Division of Roy O. Martin
Lumber Co v. Century Forest Industries, Inc., 694 F.2d 112, 114 (5th Cir.1982), the court
set out these limits:

Rule 60(a) finds application where the record makes apparent that the court intended
one thing but by merely clerical mistake or oversight did another. Such a mistake
must not be one of judgment or even of nusidentification, but merely of recitation,
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of the sort that a clerk or amanuensis might commit, mechanical in nature ...

Thus it is proper to use Rule 60(a) to correct a damages award that 1s mcorrect
because 1t 15 based on an erroneous mathematical computation, whether the error 1s made
by the jury or by the court... Correction of an error of "substantive judgment,” therefore, 15
outside the reach of Rule 60(a).

The West Texas concluded as follows:

In sum, the relevant test for the applicability of Rule 60(a) is whether the change
affects substantive rights of the parties and is therefore beyond the scope of Rule 60(a) or 1s
instead a clerical error, a copymg or computational mistake, which is correctable under the
Rule. As long as the intentions of the parties are clearly defined and all the court need do is
employ the judicial eraser to obliterate a mechanical or mathematical mistake, the
modification will be allowed. If, on the other hand, cerebration or research into the law or
planetary excursions 1nto facts 1s required, Rule 60(a) will not be available to salvage the
government's blunders Let 1t be clearly understood that Rule 60(a) 1s not a perpetual right
to apply different legal rules or different factual analyses to a case. It is only mindless and
mechanistic mistakes, mmor shifting of facts, and no new additional legal perambulations
which are reachable through Rule 60(a)

McNickle v. Bankers Life and Cas. Co., 888 F.2d 678, 682 (10th Cir. 1989): The court held
that Rule 60(a) could be used by parties who sought to add an award of post-judgment interest to a
judgment in their favor. The court recogmzed that Rule 60(a) may not be used to “change something
that was deliberately done, even though 1t was later discovered to be wrong It also noted that a
correction under rule 60(a) “should require no additional proof.” As applied to this case, Rule 60(a)
could provide for relief because the parties were not trying to change the rate of post-judgment
interest actually awarded, but rather to include an award of post-judgment the omission of which was
an oversight. The court declared as follows:

The district court, by the terms of its March 19, 1986, judgment, intended to award interest
as provided by law. The pertinent law here, § 3629(B), requires the award of prejudgment
interest. By their Rule 60(a) motion, the plaintiffs essentially requested the court to msert the
omutted particulars of the prejudgment interest award. This was neither an origimal post-
judgment request for prejudgment interest nor a request that the amount due to them be
changed 1in any way. Rule 60(a) specifically addresses the problem of omissions 1n
Judgments. If a court's judgment states that interest 1s to be "according to law" but the rate
is not specified, the court may specify, in response to a Rule 60(a) motion, the appropriate
rate at any time.
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Employers Mut. Cas. Co. v. Key Pharmaceuticals, Inc., 886 F.Supp. 360, 364-365
(S.D.N.Y. 1995): Counterclaim plaintiffs were awarded a judgment, and sought to use Rule 60(a)
to amend the judgment to include both pre- and post-judgment interest. The court held that it could
not add pre-judgment mterest to the award because 1t had not considered the question before entering
Judgment, and Rule 60(a) could not be used to amend a judgment on a question that had not been
considered. However, Rule 60(a) could be used to clarify the amount of post-judgment interest. On
the question of pre-judgment interest, the court explained as follows:

As has often been noted, the purpose of Rule 60(a) 1s to afford courts a means of
modifying their judgments in order to ensure that the record reflects the actual intentions of
the court and the parties; the Rule is not meant to provide a way for parties to relitigate
matters already decided, to charge errors in what a court has deliberately done, or to attempt
to establish a nght to relief which the court has not previously recognized. See, e.g,
Khingmanv Levinson, 877 F.2d 1357, 1360-61 (7th Cir. 1989); In Re Frigitemp Corp., 781
F.2d 324,327 (2d Cir. 1986). In short, "a motion under Rule 60(a) can only be used to make
the judgment or record speak the truth and cannot be used to make 1t say something other
than what originally was pronounced." 11 Charles A. Wright & Arthur R. Mailler, Federal
Practice and Procedure § 2854 (1973)

The Second Circuit Court of Appeals has recently addressed the scope of the errors
correctable under Rule 60(a) In Paddington Partners v. Bouchard, 34 F.3d 1132 (2d Cur.
1994), the court reviewed a situation much like the one before us: A party who was awarded
summary judgment on a contract claim governed by New York law failed to ask for an award
of pre-judgment interest, and neither the magistrate judge nor the district judge mnvolved m
the case considered the 1ssue of pre-judgment interest prior to entry of the judgment, which
was silent with respect fo interest. On motion by the interest-entitled party, the magistrate
Judge corrected the judgment, pursuant to Rule 60(a), to include the requisite award of pre-
Judgment mterest. The question before the Court of Appeals was whether the magistrate
judge abused her discretion by so amending the judgment.

The court first considered the circumstances under which an error relating to pre-
decision 1nterest can be corrected under Rule 60(a).

To be correctable under Rule 60(a), the absence of an award of pre-decision interest
in a judgment must fail to reflect the actual intention of the court. An error 1n a
judgment that accurately reflects the decision of the court or jury as rendered is not
“clerical” within the terms of Rule 60(a).

Evenifa plaintiff includes a demand for predecision interest in 1ts complaint,
such requests obviously may be overlooked or denied, and the absence of a provision
for interest in any of the court's prejudgment orders is entirely consistent with the
hypotheses that the court either was unaware of the request or intended simply to
deny it. In either case, the failure of a Judgment to award such interest 1s an accurate
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reflection of the court's decision, and hence can not be corrected under Rule 60(a).

The court additionally held that an unintentioned failure to award pre-decision
mterest 1s not a "clerical error" within the meaning of Rule 60(a) 1f 1t cannot be corrected
without a finding of fact as to the dates from which the mterest should run. Given that the
magistrate judge and district judge had evidently never considered the issue of pre-decision
interest prior to entry of judgment, and that the absence of an award of pre-decision interest
could not be corrected without further findings of fact, the court held that the magistrate
Judge had abused her discretion in amending the judgment under Rule 60(a) to include an
award of pre-decision interest.

The decision in Paddington dictates the result in this case. We cannot state that we
ever actually intended to make an award of pre-decision interest in our order directing entry
of judgment, or that we ever considered, much less resolved, the issue of pre-decision interest
at any point during the course of our deliberations on the parties’ summary judgment
motions. The issue of pre-decision mterest was simply not considered since the Court
accepted the proposed judgment of the prevailing party, to which no objection was raised

The fact that we would need to make further factual findings before we could make
an award of pre-decision interest further precludes recourse to Rule 60(a) here. Like the
judges m Paddington, we have never determined the date or dates from which pre-decision
interest should run. To do so, we would have to determine "the earliest ascertainable date
[defendants’ contract] cause of action existed .. . ." N.Y. Civ. Prac. L. & R. § 5001(b), which
at this point we would surmise to be the date defendants were out-of-pocket as a result of
plamntiffs' refusal to honor their indemnity commitments under the insurance policy. While
this date would probably be fairly easy to determune (since it might be provable on the basis
of documentary cvidence), it nonetheless does not lend itself to the kind of automatic or
mechamcal determination as does, say, the date of a person's death in a wrongful death
action.

In contrast to pre-judgment interest, the Key Pharmaceuticals court held that it did have

authority under Rule 60(a) to amend the judgment to award post-judgment interest. It reasoned that
New York law requires the clerk of the court to calculate post-decision interest "automatically” at
an established statutory rate. Because the calculation can be done in a wholly mechanical way, with
no discretion as to dates mvolved, the fixing of post-decision mnterest was a "ministenal oversight
remediable as a clencal error under Rule 60(a).”

Conclusion on Rule 60(a) Case Law

If the Rule 606(b) exception is imited to clerical mistakes, then 1ts narrow applcation will

be analogous to that employed by the courts applying Civil Rule 60(a). It would therefore seem to
be useful to add a “cf.” citation to Rule 60(a) and a representative case. Relief under either rule
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would be limited to those few cases where there has been some kind of ministerial, computational,
or typographical kind of error.

III. Proposed Amendment and Committee Note

The proposed amendment to Rule 606(b) and the Commuttee Note are set forth beginning
on the next page. The proposal 1s formatted in accordance with Administrative Office guidelines.
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Advisory Committee on Evidence Rules
Proposed Amendment: Rule 606(b)

Rule 606. Competency of Juror as Witness"

(a) At the trial. — A member of the jury may not testify as
a witness before that jury in the trial of the case i which the juror 1s
sitting as a juror. If the juror is called so to testify, the opposing party
shall be afforded an opportunity to object out of the presence of the
jury

(b) Inquiry into validity of verdict or indictment. — Upon
an 1inquiry into the validity of a verdict or indictment, a juror may not
testify as to any matter or statement occurring during the course of
the jury’s deliberations or to the effect of anything upon that or any
other juror’s mind or emotions as influencing the juror to assent to or
dissent from the verdict or indictment or concerning the juror’s
mental processes in connection therewith; .exeept-that But a juror
may testify en-the-questten about (1) whether extraneous prejudicial
information was 1mproperly brought to the jury’s attention, (2) er
whether any outside influence was improperly brought to bear upon

any juror, or (3) whether the verdict reported 1s the result of a clerical

mistake. Ner-may-a A juror’s affidavit or evidence of any statement

" New matter 1s underlined and matter to be omitted is lined through.
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Committee Note

Rule 606(b) has been amended to provide that juror testimony
may be used to prove that the verdict entered was the result of a
clencal mistake. The amendment responds to a divergence between
the text of the Rule and the case law that has established an exception
for proof of clerical errors. See, e.g, Plummer v. Springfield Term
Ry Co, 5F 3d 1, 3 (1* Cir. 1993) (*“A number of circuits hold, and
we agree, that juror testimony regarding an alleged clerical error, such
as announcing a verdict different than that agreed upon, does not
challenge the validity of the verdict or the deliberation of mental
processes, and therefore is not subject to Rule 606(b).”); Teevee
Toons, Inc, v. MP3 Com, Inc., 148 F.Supp.2d 276, 278 (SD.N.Y.
2001) (noting that Rule 606(b) has been silent regarding inquinies
designed to confirm the accuracy of a verdict).

In adopting the exception for proof of clerical mistakes, the
amendment specifically rejects the broader exception, adopted by
some courts, permitting the use of juror testimony to prove that the
Jurors were operating under a misunderstanding about the
consequences of the result that they agreed upon. See, e.g., Attridge
v. Cencorp Div. of Dover Techs Int’l, Inc., 836 F.2d 113, 116 (2d
Cur. 1987); Eastridge Development Co., v. Halpert Associates, Inc.,
853 F.2d 772 (10 ™ Cir. 1988) The broader exception is rejected
because an inquiry into whether the jury misunderstood or misapplied
an instruction goes to the jurors’ mental processes underlying the
verdict, rather than the verdict’s accuracy in capturing what the jurors
had agreed upon. See, e.g., Karl v. Burlington Northern R.R. Co., 830
F.2d 68, 74 (8" Cir. 1989) (error to receive juror testimony on
whether verdict was the result of jurors’ misunderstanding of
instructions. “The jurors did not state that the figure written by the
foreman was different from that which they agreed upon, but
indicated that the figure the foreman wrote down was 1ntended to be
a net figure, not a gross figure. Receiving such statements violates
Rule 606(b) because the testimony relates to how the jury interpreted
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the court’s mstructions, and concerns the jurors” “mental processes,’
which 1s forbidden by the rule.”), Robles v Exxon Corp., 862 F.2d
1201, 1208 (5% Cir. 1989) ( “the alleged error here goes to the
substance of what the jury was asked to decide, necessarily
implicating the jury’s mental processes insofar as 1t questions the
jury’s understanding of the court’s instructions and application of
those mstructions to the facts of the case”). Thus, the “clerical
mistake” exception to the Rule is limited to cases such as “where the
jury foreperson wrote down, in response to an interrogatory, a number
different from that agreed upon by the jury, or mistakenly stated that
the defendant was ‘guilty’ when the jury had actually agreed that the
defendant was not gulty.” Id.

The narrow exception now added to the Rule 1s analogous to
Fed R.Civ.P. 60(a), which allows a court to correct “clerical
mistakes” m judgments, orders, or other parts of the record. See, e g,
McNickle v Bankers Life and Cas. Co., 888 F.2d 678, 682 (10th Crr.
1989) (noting that Fed.R.Civ.P. 60(a) may not be used to “change
something that was deliberately done, even though 1t was later
discovered to be wrong” but rather is limited to correcting ministerial,
typographical and similar errors).
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Re* Proposed Amendment to Rule 609(a)
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At its April 2002 meeting the Evidence Rules Commuttee directed the Reporter to prepare
a report on Rule 609(a}—the Rule permitting impeachment of witnesses with certain prior
convictions. At its Fall 2003 meeting the Committee reviewed the Reporter’s memorandum and
tentatively agreed to an amendment to Rule 609(a).

The possible need for amendment of Rule 609(a) arises from a longstanding disagreement
among the courts on the proper method for determining whether a proffered conviction “involved
dishonesty or false statement” within the meaning of Rule 609(a)(2). If a witness’s conviction falls
within Rule 609(a)(2) 1t 1s automatically admissible to impeach his character for truthfulness. In
contrast, if the conviction falls within Rule 609(a)(1) because it does not involve dishonesty or false
statement, then it is admissible to impeach the witness only 1f 1) it is a felony and 2) it satisfies the
balance tests of probative value and prejudicial effect mandated by that Rule. So the question of
whether a conviction is covered by (a)(2) rather than (a)(1) can be critical to the outcome of both
civil and criminal actions.

This report is divided into three parts. Part One describes the current rule and the
Committee’s consideration of a possible amendment up to this point. Part Two discusses the
conflicting case law on the correct method for determining whether a conviction involved dishonesty
or false statement. Part Three sets forth the proposed amendment and Committee Note as tentatively
approved by the Committee. The question for the Committee at this meeting is whether to refer the
amendment to the Standing Committee with the recommendation that it be released for public
comment.



I. Rule 609(a) and the Committee’s Determinations Up To This Point

The Rule

Rule 609(a) currently provides as follows:
Rule 609. Impeachment by Evidence of Conviction of Crime

(a) General rule. — For the purpose of attacking the credibility of a witness,

(1) evidence that the witness other than an accused has been convicted of a
crime shall be admitted, subject to Rule 403, 1f the crime was punishable by death or
imprisonment 1n excess of one year under the law under which the witness was convicted,
and evidence that an accused has been convicted of such a crime shall be admitted if the
court determines that the probative value of admitting this evidence outweighs its prejudicial
effect to the accused; and

(2) evidence that any witness has been convicted of a crimshall be admitted
if it involved dishonesty or false statement, regardless of the punishment.

(b) Time limit. — Evidence of a conviction under this rule 1s not admissible 1f a
period of more than ten years has elapsed since the date of the conviction or of the release
of the witness from the confinement imposed for that conviction, whichever 1s the later date,
unless the court determines, in the imterests of justice, that the probative value of the
conviction supported by specific facts and circumstances substantially outweighs its
prejudicial effect. However, evidence of a conviction more than ten years old as calculated
herein, 1s not admissible unless the proponent gives to the adverse party sufficient advance
written notice of intent to use such evidence to provide the adverse party with a fair
opportunity to contest the use of such evidence.

(¢) Effect of pardon, annuiment, or certificate of rehabilitation. — Evidence of a
conviction is not admssible under this rule if (1) the conviction has been the subject of a
pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a
finding of the rehabilitation of the person convicted, and that person has not been convicted
of a subsequent crime which was punishable by death or imprisonment in excess of one year,
or (2) the conviction has been the subject of a pardon, annulment, or other equivalent
procedure based on a finding of innocence.

(@) Juvenile adjudications. — Evidence of juvenile adjudications is generally not
admissible under this rule. The court may, however, in a criminal case allow evidence of a
juvenile adjudication of a witness other than the accused if conviction of the offense would
be admissible to attack the credibility of an adult and the court is satisfied that admission in
evidence is necessary for a fair determination of the issue of guilt or innocence.

(e) Pendency of appeal. — The pendency of an appeal therefrom does not render
evidence of a conviction inadmissible. Evidence of the pendency of an appeal 1s admissible.
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The Original Advisory Committee Note pertinent to Rule 609(a) provides as follows:

As a means of impeachment, evidence of conviction of crime is significant only
because it stands as proof of the commission of the underlying criminal act. There 1s little
dissent from the general proposition that at least some crimes are relevant to credibility but
much disagreement among the cases and commentators about which crimes are usable for
this purpose. See McCormuck § 43; 2 Wright, Federal Practice and Procedure: Criminal
§ 416 (1969). The weight of traditional authority has been to allow use of felomes generally,
without regard to the nature of the particular offense, and of crimen fals:, without regard to
the grade of the offense. This is the view accepted by Congress in the 1970 amendment of
§ 14-305 of the District of Columbia Code, P L. 91-358, 84 Stat. 473. Uniform Rule 21 and
Model Code Rule 106 permut only crimes involving “dishonesty or false statement.” Others
have thought that the trial judge should have discretion to exclude convictions if the
probative value of the evidence of the crime is substantially outweighed by the danger of
unfair prejudice. Luck v. Umted States, 121 U.S. App. D.C. 151, 348 F.2d 763 (1965);
McGowan, Impeachment of Criminal Defendants by Prior Convictions, 1970 Law & Soc.
Order 1. Whatever may be the merits of those views, this rule is drafted to accord with the
congressional policy manifested in the 1970 legislation. [Note: The Rule ultimately
adopted by Congress, and as amended in 1990, provides for trial court balancing of
probative value and prejudicial effect as to convictions not involving dishonesty or false
statement.]

The proposed rule incorporates certain basic safeguards, in terms applicable to all
witnesses but of particular significance to an accused who elects to testify. These protections
include the imposition of definite time limitations, giving effect to demonstrated
rehabilitation, and generally excluding juvenile adjudications.

Subdivision (a). For purposes of impeachment, crimes are divided into two
categories by the rule: (1) those of what is generally regarded as felony grade, without
particular regard to the nature of the offense, and (2) those involving dishonesty or false
statement, without regard to the grade of the offense. Provable convictions are not limited
to violations of federal law. By reason of our constitutional structure, the federal catalog of
crimes is far from being a complete one, and resort must be had to the laws of the states for
the specification of many cnimes. For example, simple theft as compared with theft from
interstate commerce Other instances of borrowing are the Assimilative Crimes Act, making
the state law of crimes applicable to the special territorial and maritime jurisdiction of the
Umted States, 18 U.S.C. § 13, and the provision of the Judicial Code disqualifying persons
as jurors on the grounds of state as well as federal convictions, 28 U.S.C. § 1865. For
evaluation of the crime in terms of seriousness, reference is made to the congressional
measurement of felony (subject to imprisonment in excess of one year) rather than adopting
state definitions which vary considerably. See 28 U.S.C. § 1865, supra, disqualifying jurors
for conviction in state or federal court of crime punishable by imprisonment for more than
one year.



Reporter’s Note: Congress Changed the Advisory Committee’s proposal to differentiate between
crimes that involved dishonesty or false statement and all other crimes. The pertinent report of
the House and Senate Conferees provides as follows:

Rule 609 defines when a party may use evidence of a prior conviction in order to
mmpeach a witness. The Senate amendments make changes in two subsections of Rule 609.

The House bill provides that the credibility of a witness can be attacked by proof of
prior conviction of a crime only if the crime mvolves dishonesty or false statement. The
Senate amendment provides that a witness’s credibility may be attacked if the crime (1) was
punishable by death or imprisonment in excess of one year under the law under which he was
convicted or (2) involves dishonesty or false statement, regardless of the punishment.

The Conference adopts the Senate amendment with an amendment. The Conference
amendment provides that the credibility of a witness, whether a defendant or someone else,
may be attacked by proof of a prior conviction but only if the crime: (1) was punishable by
death or imprisonment in excess of one year under the law under which he was convicted and
the court determines that the probative value of the conviction outweighs its prejudicial
effect to the defendant; or (2) involved dishonesty or false statement regardless of the
punishment.

By the phrase “dishonesty and false statement™ the Conference means crimes
such as perjury or subornation of perjury, false statement, criminal fraud,
embezzlement, or false pretense, or any other offense in the nature of crimen falsi, the
commission of which involves some element of deceit, untruthfulness, or falsification
bearing on the accused’s propensity to testify truthfully.

The admission of prior convictions involving dishonesty and false statement is not
within the discretion of the Court. Such convictions are peculiarly probative of credibility
and, under this rule, are always to be admitted. Thus, judicial discretion granted with respect
to the admissibility of other prior convictions is not applicable to those involving dishonesty
or false statement.



Reporter’s Note: Rule 609(a) was amended in 1990 for two purpoeses: 1) to clarify that civil
plaintiffs and defendants are treated equally under the Rule; and 2) to clarify that otherwise
admissible convictions can be offered on direct as well as cross-examination. The Advisory
Committee Note to the 1990 change explains as follows:

The amendment to Rule 609(a) makes two changes in the rule. The first change
removes from the rule the limitation that the conviction may only be elicited during cross-
examination, a limitation that virtually every circuit has found to be inapplicable. It is
common for witnesses to reveal on direct examination their convictions to “remove the
sting” of the impeachment. See, e.g., United States v. Bad Cob, 560 F.2d 877 (8th Cir. 1977).
The amendment does not contemplate that a court will necessanly permit proof of prior
convictions through testimony, which might be time-consuming and more prejudicial than
proof through a written record. Rules 403 and 611(a) provide sufficient authonty for the
court to protect agamnst unfair or disruptive methods of proof.

The second change effected by the amendment resolves an ambiguity as to the
relationship of Rules 609 and 403 with respect to impeachment of witnesses other than the
criminal defendant. See Green v. Bock Laundry Machine Co , 109 S. Ct. 1981 [490 U.S. 504]
(1989). The amendment does not disturb the special balancing test for the crimmal defendant
who chooses to testify. Thus, the rule recognizes that, in virtually every case in which prior
convictions are used to impeach the testifying defendant, the defendant faces a unique risk
of prejudice — 1.e., the danger that convictions that would be excluded under Fed. R. Evid.
404 will be misused by a jury as propensity evidence despite their introduction solely for
impeachment purposes. Although the rule does not forbid all use of convictions to impeach
a defendant, it requires that the government show that the probative value of convictions as
impeachment evidence outweighs their prejudicial effect.

Prior to the amendment, the rule appeared to give the defendant the benefit of the
special balancing test when defense witnesses other than the defendant were called to testify.
In practice, however, the concern about unfaimess to the defendant 1s most acute when the
defendant’s own convictions are offered as evidence. Almost all of the decided cases concern
this type of impeachment, and the amendment does not deprive the defendant of any
meaningful protection, since Rule 403 now clearly protects against unfair impeachment of
any defense witness other than the defendant. There are cases in which a defendant might be
prejudiced when a defense witness is impeached. Such cases may arise, for example, when
the witness bears a special relationship to the defendant such that the defendant 1s likely to
suffer some spill-over effect from impeachment of the witness.

The amendment also protects other litigants from unfair impeachment of their
witnesses. The danger of prejudice from the use of prior convictions is not confined to
criminal defendants. Although the danger that prior convictions will be misused as character
evidence is particularly acute when the criminal defendant is impeached, the danger exists
in other situations as well. The amendment reflects the view that it is desirable to protect all
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litigants from the unfair use of prior convictions, and that the ordinary balancing test of Rule
403, which provides that evidence shall not be excluded unless its prejudicial effect
substantially outweighs its probative value, is appropriate for assessing the admissibility of
prior convictions for impeachment of any witness other than a ciminal defendant.

The amendment reflects a judgment that decisions interpreting Rule 609(a) as
requinng a trial court to admit convictions in civil cases that have little, 1f anything, to do
with credibility reach undesirable results. See, e.g., Diggs v. Lyons, 741 F.2d 577 (3d Cir.
1984), cert denied, 105 S. Ct. 2157 (1985). The amendment provides the same protection
against unfair prejudice arising from prior convictions used for impeachment purposes as the
rules provide for other evidence. The amendment finds support in decided cases. See, e.g.,
Petty v. Ideco , 761 F.2d 1146 (5th Cir. 1985); Czajka v. Hickman, 703 F.2d 317 (8th Cir.
1983).

Fewer decided cases address the question whether Rule 609(a) provides any
protection against unduly prejudicial prior convictions used to impeach government
witnesses, Some courts have read Rule 609(a) as giving the government no protection for its
witnesses. See, e.g., United States v. Thorne, 547 F.2d 56 (8th Cir. 1976); United States v.
Newitt, 563 F.2d 406 (9th Cir. 1977), cert. denied, 444 U.S. 847 (1979). This approach also
is rejected by the amendment. There are cases in which impeachment of government
witnesses with prior convictions that have little, if anything, to do with credibility may result
in unfair prejudice to the government’s interest in a fair trial and unnecessary embarrassment
to a witness. Fed. R. Evid. 412 already recognizes this and excluded [sic] certain evidence
of past sexual behavior in the context of prosecutions for sexual assaults.

The amendment applies the general balancing test of Rule 403 to protect all litigants
against unfair impeachment of witnesses. The balancing test protects civil litigants, the
government in criminal cases, and the defendant 1n a criminal case who calls other witnesses.
The amendment addresses prior convictions offered under Rule 609, not for other purposes,
and does not run afoul, therefore, of Davis v. Alaska, 415 U.S. 308 (1974). Davis involved
the use of a prior juvenile adjudication not to prove a past law violation, but to prove bias.
The defendant in a criminal case has the right to demonstrate the bias of a witness and to be
assured a fair inal, but not to unduly prejudice a tner of fact. See generally Rule 412. In any
case 1n which the tnal court beheves that confrontation rights require admission of
impeachment evidence, obviously the Constitution would take precedence over the rule.

The probability that prior convictions of an ordinary government witness will be
unduly prejudicial 1s low in most crimimal cases. Since the behavior of the witness is not the
1ssue 1n dispute in most cases, there is little chance that the trier of fact will misuse the
convictions offered as impeachment evidence as propensity evidence. Thus, trial courts will
be skeptical when the government objects to impeachment of its witnesses with prior
convictions. Only when the government is able to point to a real danger of prejudice that 1s
sufficient to outweigh substantially the probative value of the conviction for impeachment
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purposes will the conviction be excluded.

The amendment continues to divide subdivision (a) into subsections (1) and (2) thus
facilitating retrieval under current computerized research programs which distinguish the two
provisions. The Committee recommended no substantive change in subdivision (a)(2),
even though some cases raise a concern about the proper interpretation of the words
“dishonesty or false statement.” These words were used but not explained in the
original Advisory Committee Note accompanying Rule 609. Congress extensively
debated the rule, and the Report of the House and Senate Conference Committee states
that “[b]y the phrase ‘dishonesty and false statement,’ the Conference means crimes
such as perjury, subornation of perjury, false statement, criminal fraud, embezzlement,
or false pretense, or any other offense in the nature of crimen falsi, commission of which
involves some element of deceit, untruthfulness, or falsification bearing on the
accused’s propensity to testify truthfully.” The Advisory Committee concluded that the
Conference Report provides sufficient guidance to trial courts and that no amendment
is necessary, notwithstanding some decisions that take an unduly broad view of
“dishonesty,” admitting convictions such as for bank robbery or bank larceny.
Subsection (a)(2) continues to apply to any witness, including a criminal defendant.

Finally, the Committee determined that it was unnecessary to add to the rule language
stating that when a prior conviction 1s offered under Rule 609, the trial court 1s to consider
the probative value of the conviction for impeachment, not for other purposes. The
Committee concluded that the title of the rule, its first sentence, and 1ts placement among the
impeachment rules clearly establish that evidence offered under Rule 609 is offered only for
purposes of impeachment.

Description of the Operation of the Rule:

Subdivision (a) is the dominant provision in the Rule, covering convictions that Congress
considered to be “recent” enough to have substantial probative value as to the witness’ character for
veracity. The most crucial inquiry under Rule 609(a) is whether the conviction that is the subject of
impeachment falls under subdivision (a)(1) or subdivision (a)(2). The legislative presumption is that
crimes involving dishonesty or false statement (covered by subdivision (a)(2)) are highly probative
of the witness’s character for truthfulness, while other convictions (covered by subdivision (a)(1))
are somewhat less probative.

Rule 609(a)(2) provides that 1f a witness has been convicted of any crime that “involved
dishonesty or false statement,” then the conviction “shall be admitted” to impeach the witness. See,



¢.g., United States v. Kiendra, 663 F.2d 349 (1st Cir. 1981) (convictions for crimes of dishonesty
are automatically admissible because Rule 609(a)(2) provides that they “shall” be admitted; the trial
judge has no discretion to exclude such convictions). In contrast, if the conviction did not involve
dishonesty or false statement, then Rule 609(a)(1) provides that the conviction is admusstble only
if 1t 1s a felony and only 1f it satisfies a specified balancing test. If the conviction is covered by Rule
609(a)(1), the Judge must balance the conviction’s probative value m proving the witness’ untruthful
character, against the prejudice that would arise from mtroducing the conviction. If the witness 1s
acniminal defendant, the conviction can be admitted under Rule 609(a)(1) only 1f the probative value
of the conviction outweighs 1ts prejudicial effect. The conviction of any other witness is admissible
so long as 1ts probative value is not substantially outweighed by 1ts prejudicial effect; that is, the
general balancing test of Rule 403 applies 1f the witness is not the accused.

Probably no single Rule provoked as much controversy in Congress as Rule 609. In the
House of Representatives, the prevailing view was that a prior conviction should only be introduced
if the crime involved dishonesty or false statement.

Under the bill originally approved by the Senate, witnesses other than the accused could also
be impeached by crimes punishable by death or imprisonment in excess of one year if the Court
determined that the probative value of the evidence outweighed its prejudicial effect.

The actual Rule represents a compromise of sorts. More impeachment is permissible under
the Rule than under the House draft. But felony convictions not amounting to crimen falsi can be
used to impeach any witness, including a criminal defendant, which represents an abandonment of
the Senate’s limitation.

The Rule as originally promulgated was anomalous in several respects, however. First, it
referred to proving convictions only on “cross-examination,” but it is clear, especially in light of
Rule 607, that a party should be able to bring out otherwise admissible prnior convictions on direct
examination as well. Second, Rule 609(a)(1) was ambiguous as to whether the trial judge could
exclude unduly prejudicial convictions when offered agamst prosecution witnesses or witnesses in
civil cases; the Rule referred only to prejudice “against the defendant.” See Green v. Bock Laundry
Mach. Co., 490 U.S. 504 (1989) (noting that the pre-amendment rule could not be applied as written,
because 1t literally provided for automatic admissibility ofall crimes of plaintiffs and their witnesses,
while permitting possible exclusion of crimes of civil defendants and their witnesses pursuant to
judicial balancing).

In 1990, the Rule was amended to delete the reference to cross-examination and to clarify
that under Rule 609(a)(1), the trial judge must balance probative value and prejudicial effect as to
all witnesses in all cases — though the balancing test 1s tilted more toward exclusion when the
criminal defendant 1s the witness.

It 1s critical for the parties 1n both civil and criminal cases to determine whether a witness’
conviction “involved dishonesty or false statement.” The offering party will always wish to
characterize a conviction as involving dishonesty or false statement, because then it will be
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automatically admitted. The non-offering party will always wish to characterize a conviction as not
involving dishonesty or false statement, because then there will be an opportunity to have the
conviction excluded pursuant to the Rule 609(a)(1) weighing process.

If the conviction 1s found to involve dishonesty or false statement, it must be admitted no
matter how prejudicial 1t is, no matter who the witness is, and no matter how cumulative it may be
as to impeachment of the witness. While the Rule 403 test 1s applied as a backstop to many other
Rules (see, e.g., Rules 404(b), 407, 608 and 702), this is not the case with Rule 609(a)(2). Rule
609(a)(2) 1s cast in mandatory language. Any possible doubt was erased by the 1990 amendment,
which makes clear that the Rule 403 test is inapplicable to convictions involving dishonesty or false
statement. The amendment added the Rule 403 test to govern most convictions offered under Rule
609(a)(1), but pointedly did not add such a test to Rule 609(a)(2).

Committee Considerationof a Proposed Amendmentto Rule 609(a) atthe Fall 2003
Meeting

The Reporter’s research on Rule 609(a) indicated that the courts are m a long-standing
conflict on how to determine that a certain conviction “involved dishonesty or false statement”
within Rule 609(a)(2). The basic conflict is that some courts determine “dishonesty or false
statement” solely by looking at the elements of the conviction for which the witness was found
guilty. If none of the elements require proof of falsity or deceit beyond a reasonable doubt, then the
conviction must be admitted under Rule 609(a)(1) or not at all. This is the narrow view of Rule
609(a)(2). Other courts look behind the conviction to determine whether the witness commutted an
act of dishonesty or false statement before or after committing the crime. Under this view, for
example, a witness convicted of murder would have committed a crime involving dishonesty or false
statement if he lied about the crime, either before or after commutting it.

After discussion at the Fall 2003 mecting, Committee members unanimously agreed that
Rule 609(a)(2) should be amended to resolve the dispute in the courts over how to determine
whether a conviction mmvolves dishonesty or false statement. The Committee concluded that an
amendment would resolve an important practical 1ssue on which the circuits are clearly divided—
and have been so divided for more than 15 years.

The Committee was further unanimously in favor of an “elements” definition of crimes
mvolving dishonesty or false statement. Committee members noted that requiring the judge to look
behind the conviction to the underlying facts could (and often does) impose a burden on trial judges.
Moreover, the inquiry is indefinite because it is impossible to determine, simply from a guilty
verdict, just what facts of dishonesty or false statement the jury might have found when the witness
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was convicted. Most importantly, whatever additional probative value there might be 1n a crime
committed deceitfully, 1t is lost on the jury assessing the witness’s credibility when the elements of
the crime do not 1n fact require proof of dishonesty or false statement. This 1s because when the
conviction 1s introduced to impeach the witness, the jury 1s told only about the conviction, not about
1ts underlying facts.

Committee members noted that the “elements” approach to defining crimes that fall within
Rule 609(a)(2)1s htigant-neutral, in that it would apply to all witnesses in all cases. It was also noted
that this “elements” approach was embraced in the latest version of the Uniform Rules of Evidence
after extensive research and discussion by the Uniform Rules Drafting Committee. Furthermore, the
“elements” approach is consistent with the limited breadth of Rule 609(a)(2) that was described in
the Commuttee Note to the 1990 amendment to Rule 609.

The Committee also found that an “elements” test for Rule 609(a)(2) would be sound policy.
Because almost every criminal act is in some broad sense a dishonest act in either preparation or
execution, a broad construction of Rule 609(a)(2) would swallow up Rule 609(a)(1) and would lead
to mandatory admission of almost all prior convictions, even though many of these convictions
would have shight probative value as to the witness’ character for truthfulness and would carry
significant prejudicial effect. Given the predominance of the Rule 403 balancing approach
throughout the Federal Rules and the general grant of discretion that the Rules provide to trial
judges, 1t makes sense to limit where possible a rule that mandates admission and prohibits the use
of judicial discretion and balancing.

The Committee considered whether the full impeachment of a witness would be impaired
unduly by a rule limiting Rule 609(a)(2) to convictions in which dishonesty or false statement was
an element of the crime charged against the witness. After extensive investigation and discussion,
it concluded that an “elements” test for Rule 609(a)(2) would not unduly impair the impeachment
of witnesses. First, if a crime not involving false statement as an clement (e.g., murder or drug
dealing) were inadmissible under Rule 609(a)(2), 1t might well be admitted under the balancing test
of Rule 609(a)(1); moreover, if such a crime were committed 1n a deceitful manner, the underlying
facts of deceit might well be a subject of inquiry under Rule 608. Thus, the costs of an “elements”
approach are Jow as it would not result in an unjustified loss of evidence pertinent to credibility; and
its benefits m promoting judicial efficiency are obvious.

A vote was taken and the Committee tentatively agreed to propose an amendment to Rule
609(a)(2) that would use an “elements™ approach to define the crimes that are automatically
admissible for impeachment under Rule 609(a)(2). The Comnuttee agreed to reconsider the working
draft of the amendment and the Committee Note, with the view to finalizing it as part of a package
of amendments to be sent to the Standing Committee 1n June, 2004.

The Committee also agreed that 1f Rule 609(a) were to be amended, 1t would be useful to

include a minor change to the opening clause of that Rule. Currently, the Rule purports to apply to
convictions offered for “the purpose of attacking the credibility of a witness.” As with Rule 608
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before it was amended 1n 2003, the use of the term “credibility” 1s overbroad. Impeachment with a
prior conviction under Rule 609(a) 1s an attack on the witness’s character for truthfulness. As such
it is distinct from other attacks on credibility, e.g., contradiction and bias. Accordingly, any
amendment to Rule 609(a) should substitute the term “character for truthfulness” for the overbroad
term “credibility.”
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II. Case Law and Commentary on the Proper Method for Determining Whether
a Conviction “Involved Dishonesty or False Statement” Under Rule 609(a)(2).

As the Advisory Committee observed in the 1990 Committee Note, Rule 609(a) does not
define or hst those crimes that involve dishonesty or false statement. Courts have disagreed on
whether Rule 609(a)(2) covers crimes that were committed in a dishonest manner, even if the
elements of the crime do not require proof of dishonesty or false statement.

Looking At the Facts Underlying the Conviction

Most Circuits have held that a conviction 1s subject to admission under Rule 609(a)(2), even
where dishonesty or false statement is not an essential clement of the cnme, if the proponent can
show that the conviction rested on facts indicating that the witness was actually dishonest or
deceitful 1n committing the crime. Indicative of this view is the Court’s analysis in United States v.
Hayes, 553 F.2d 824 (2d Cir. 1977). Hayes was charged with five counts of bank robbery, and the
question was whether he could be impeached by a year-old conviction for importation of cocaine.
The Court held that a drug distribution conviction was not on 1ts face automatically admissible under
Rule 609(a)(2) because, unlike a conviction for perjury, the prosecution did not have to prove
dishonesty or false statement as an element of the crime of cocamne distribution. The Court
nonetheless held that the drug conviction would be admitted under Rule 609(a)(2) 1f the conviction
“rested on facts warranting the dishonesty or false statement description ”

[In Hayes, the government presented no underlying facts of dishonesty, but interestingly, the
Court held that the conviction was admissible anyway under the balancing approach of Rule
609(2)(1) Hayes illustrates the practical point that even 1f a litigant succeeds in having a crime
categorized under Rule 609(a)(1) rather than Rule 609(a)(2), it 1s still quite possible that the
conviction will be admutted after application of the balancing test. ]

Other cases authorizing the court to look to the underlying facts of a conviction to
determine whether it “involves dishonesty or false statement” include:

First Circuit

United States v. Grandmont, 680 F.2d 867 (1** Cir. 1982) (conviction for purse snatching is
not automatically admissible under Rule 609(a)(2) unless the underlying facts indicate dishonesty).

Second Circuit
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Blakev Coughlin, 2000 WL 233550 (2nd Cir.) (murder conviction automatically admissible
under Rule 609(a)(2) where, following the murder, the witness feigned a suicide in order to throw
the police off his trail, changed his appearance and his name, and moved three times over the ensuing
seven weeks).

Fourth Circuit

United States v. Cunmingham, 638 F.2d 696 (4™ Cir. 1981) (conviction for writing worthless
checks could be admutted under Rule 609(a)(2) if the underlying facts demonstrate dishonesty or
false statement).

Seventh Cirecuit

Altobello v. Borden Confectionary Products, Inc., 872 F.2d 215, 216-217 (7 ™ Cir. 1989)
(conviction fits Rule 609(a)(2) if the “manner i which” the witness committed it involved deceit).

Eighth Circuit

United States v. Yeo , 739 F.2d 385 (8th Cir. 1984) (the proponent has the burden of
producing facts demonstrating that the particular conviction involved fraud or deceit).

Ninth Circuit

United States v. Mehrmanesh, 689 F.2d 822 (9th Cir. 1982) (a prior conviction for smuggling
hashish was not automatically admissible on its face, because such surreptitious activity does not
necessarily involve musrepresentation or falsification; however, the conviction would be
automatically admtted 1f the government presented proof that the witness had actually used fraud
or deceit 1n the smugghng); United States v. Foster, 227 F.3d 1096 (9" Cir 2000) (conviction for
receipt of stolen property 1s not admitted automatically under Rule 609(a)(2) because the crime can
be accomplished without any misrepresentation or deceit; however, the conviction can be admitted
under Rule 609(a)(2) if the tr1al court finds that the crime “was actually committed by fraudulent or
deceitful means™).

Tenth Circuit

United States v Dunson, 142 F.3d 1213 (10™ Cir. 1998) (shoplifting conviction 1s not the
type of crime that is automatically admitted under Rule 609(a)}(2); however, the tnal judge can, upon
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request, go behind the elements of the crime to determine whether the particular conviction rested
on facts establishing dishonesty or false statement; in this case, the defendant proffered no
underlying facts, so the conviction was not admissible against the prosecution witness under Rule
609(a)(2)); United States v. Whitman, 665 F.2d 313 (10th Cir. 1981) (larceny offense that was
actually committed by fraudulent or deceitful means 1s automatically admitted under Rule 609(a)(2)).

At least two Circuits have held that the trial court may assess only the elements of the
crime offered for impeachment. Thus, in these Circuits, the trial judge cannot look to the
underlying facts of the conviction to determine whether it is automatically admissible under
Rule 609(a)(2).

D.C. Circuit:
United States v. Lews, 626 F.2d 940 (D.C. Cir. 1980):

We do not perceive that it 1s the manner in which the offense is commutted that
determines its admussibility. Rather, we mterpret Rule 609(a)(2) to require that the crime
“mvolved dishonesty or false statement” as an element of the statutory offense. While
narcotics may be sold in a manner that is “deceitful,” which is one synonym for “dishonest,”
the statutory elements of offenses under the Controlled Substance Act do not requure that the
drugs be sold or possessed in a manner that involves deceit, fraud or breach of trust. If a
narcotics pusher misrepresents the strength or quality of his heroin, as frequently happens,
he may be defrauding the purchaser, but the statutory crime concemns itself only with the sale,
not the fraud.

Third Circuit
Cree v. Hatcher, 969 F.2d 34 (3d Cir. 1992) (“the manner in which a particular defendant

commuts a crime is irrelevant; what matters is whether dishonesty or false statement is an element
of the statutory offense™).

Arguments in Favor of and Against a Rule Permitting Inquiry into the Underlying Facts
of the Conviction:

As can be seen above, there 1s a clear split n the circuits over whether the tnal court is
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permitted to mquire into the underlying facts of the conviction to determine whether it involves
“dishonesty or false statement” under Rule 609(a)(2). While there are arguments in favor of an
approach permutting mnquiry into underlying facts (and while the majority of the courts have adopted
that view) most commentators argue that inquiry into underlying facts should not be permitted: that
15, the conviction should be assessed on its face to determine whether the elements of the conviction
mvolve dishonesty or false statement. The view of the commentators 1s shared by the ABA and by
the Uniform Rules drafters as well. Furthermore, several state versions of Rule 609(a)(2) adopt an
“elements” test, including Vermont and Michigan.

Arguments in favor of inquiry nto underlying facts-

The argument in favor of inquiry into underlying facts is that it allows the judge to better
evaluate the extent to which deception and dishonesty had pervaded the witness’s conduct. Rule
609(a)(2) is based on the Congressional assessment that crimes involving dishonesty or false
statement are highly probative of a witness’s character for truthfulness. In this regard, a crime
committed by dishonest means would seem to be as probative as a crime the elements of which
mvolve dishonesty. Moreover, the actual elements of the conviction may not be a true indicator of
the witness’s misconduct, given the possibility of plea bargaining,

Arguments aganst inquiry mto underlying facts-

The premise of an inquiry into underlying facts 1s that if the crime 1s committed 1n a deceitful
manner, it is more probative of the witness’s veracity than one not so committed. But if the
conviction is admitted, the jury will generally hear only that the conviction was rendered and that
a certain punishment was meted out. Rule 609 does not allow the jury to hear the underlying facts
of the conviction. See United States v Albers, 93 F.3d 1469 (10th Cir. 1996) (the trial judge erred,
though harmlessly, in permitting the prosecutor to bring out the underlying facts of a prior conviction
for grand thefi: “the defendant was entitled to the protection of the rule that only the prior conviction,
1ts general nature, and punishment of felony range were fair game for testing the defendant’s
credibility”); United States v. Pandozzi, 878 F.2d 1526 (1st Cir. 1989) (the underlying factual details
of a conviction cannot be inquired nto on cross-examination); Campbell v Greer,831F.2d 700 (7th
Cir. 1987) (when the witness was impeached with a rape conviction, it was error to inquire where
a prior rape occurred); United States v. Beckett, 706 F.2d 519 (5th Cir. 1983) (a testifying witness
is required “to give answers only as to whether he has been previously convicted of a felony, as to
what the felony was, and as to when the conviction was had™); Radtke v. Cessna Airerafi Co., 707
F.2d 999 (8th Cir. 1983) (impeachment with a prior conviction is limited to the recitation of the
convictionitself). The Courts have consistently held that evidence of the conviction 1s limited to “the
crime charged, the date, and the disposition.” Gora v. Costa, 971 F.2d 1325, 1330 (7th Cir. 1992)
(“it 1s error to elicit any further information for impeachment purposes™). This is part of the
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reasonig for dispensing with a prohibition of extrinsic evidence to prove a conviction under Rule
609, whereas there is such a limitation when the witness is impeached with bad acts under Rule
608(b). If the witness has been convicted, the conviction itself can be proved easily, without a need
to delve 1nto the facts. Consequently, whatever greater probative value there is in the manner that
a cnime was committed will be lost on the jury when only the conviction itself 1s admtted.

More importantly, an approach permitting the trial court to inquire mto the underlying facts
of the conviction is likely to make Rule 609(a)(2) the predominant rule, and not the exception. This
is because there 15 probably some act of deceit in almost every crime. Thus, Rule 609(a)(2) will
swallow up Rule 609(a)(1), even though the balancing approach of the latter Rule is more consistent
with the general framework of the Federal Rules. Note also that the Conference Report on Rule
609(a)(2), set forth above, indicates a Congressional intent to limit the rule to convictions in which
lying is an element of the crime.

Finally, it is to say the least an indeterminate inquiry for a trial court to decide retrospectively
just what facts actually led to the witness’ conviction. If a witness has been convicted of drug
distribution, how 1s the trial judge to determine whether the jury mn that prior case found beyond a
reasonable doubt that the witness had acted deceitfully in committing the crime? The general verdict
of guilty is obviously an msufficient indication. Should the trial judge look at the indictment? At the
record? Should the trial judge hold a hearing and essentially retry the prior case, when the only goal
is to determine whether the conviction is “automatically” admitted? The process of going behind the
crime to the underlying facts hardly seems “automatic”.

For these reasons, the ABA Section on Crimmnal Justice suggests adding the following
sentence to the second sentence of Rule 609(a)(2)- “This subsection (2) applies only to those crimes
whose statutory elements necessarily involve untruthfulness or falsification.” The Uniform Rules
drafters adopted a similar proposal.

Mueller and Kirkpatrick support the minority view, that the underlying facts of a conviction
should be irrelevant under Rule 609(a)(2):

There is something to be said for a formalistic approach in which a conviction fits [Rule
609(a)(2)] only if dishonesty or false statement is among the elements of the offense: It
would simplify administration and spare courts and litigants from spending time on collateral
inquines. Scrutiny of underlying facts seems vaguely inconsistent with allowing mquiry only
on the essentials of convictions (name of crime, punishment imposed, time, and sometimes
place) with further details kept off limits: If the jury hears only the basics, why should the
judge consider an elaboration of factual detail in deciding whether to permt the questioning?
Also this approach would both cut down the number of convictions achieving “automatic
admissibility” and exclude many misdemeanor convictions that, after all, could not qualify
under [Rule 609(a)(1)] cither.

Mueller and Kirkpatrick, Federal Evidence at 742,
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Another commentator, Professor Stuart Green, puts the argument this way:

There remains the question whether, even when the crime for which defendant was
convicted does not require a showing of falsity or deceit, a court may look to the manner in
which the crime was committed in order to determine whether a prior conviction involves
deceit, and therefore falls within the scope of Rule 609(a)(2). According to Mueller and
Kirkpatrick, "overwhelmingly ... the practice 1s to allow and even encourage inquiry into
underlying facts." This is also the position endorsed by Richard Uviller, who argues that
expanding the category of "dishonesty or false statement” crimes beyond the traditional list
of crimen fals1 offenses "accords with the governing concept of relevance: The behavior of
the individual in committing the crime reveals a trait of character from which the inference
of testimonial mendacity may be reasonably drawn. If anything, 1t is the actor's behavior that
supports the inference, not the statutory definition of the crime.” Richard Uviller,Credence,
Character, and the Rules of Evidence: Seeing Through the Liar's Tale, 42 Duke L.J. 776,
791-92 (1993).

There are, however, compelling reasons to question such a departure from the
common law evidentiary approach to crimen falsi. The most commonly expressed argument
centers on administrative concerns. Allowing courts to inquire into the underlying facts of
a prior conviction tends to create confusion and administrative burdens. * * * A second
reason for rejecting the fact-based inquiry approach 1s that it is at odds with the overall
structure of the impeachment rules. By allowing (or requiring) courts to inquire into the
underlying facts of the conviction, Rule 609%(a)(1) is likely to be swallowed up by Rule
609(a)(2). Rule 609(a)(2) will become the rule, rather than the exception, even though the
probative versus prejudicial weighing approach of the former rule is more representative of
the Federal Rules' approach generally.

A third (and, I believe, the most compelling) reason for rejecting the majority
approach rests on an understanding of criminal law and procedure, rather than the law of
evidence. One needs to recognize that criminal offenses are defined by their elements, not
by the facts of their commussion. To admit conviction evidence is to tell the jury nothing
more than that the elements of the crime of which the witness was convicted were proven
beyond a reasonable doubt. Undoubtedly, a large majority of criminal acts do involve some
form of deception. A rapist or kidnapper may use deception to lure a victim to a remote
location. A perpetrator bent on violating the antitrust laws may use duplicity m doing so.
But, 1n each case, the fact that deception was used will never have been found beyond a
reasonable doubt. To allow a court to look to underlying facts in determining whether to
admit a prior conviction as a crime of deceit is thus to invite a circumvention of the
reasonable doubt standard itself.

Stuart Green, Decert and the Classification of Crimes: Federal Rule of Evidence 609(a)(2) and the
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Orgins of Crimen Falsy, 90 J. Crim.L.& Crim. 1087, 1121-23 (2000).

I11. Proposed Amendment and Committee Note

The proposed amendment to Rule 609(a) and the Committee Note are set forth beginning on
the next page The proposal 1s formatted 1n accordance with Administrative Office gmdelines.
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Advisory Committee on Evidence Rules

Proposed Amendment: Rule 609(a)

Rule 609. Impeachment by Evidence of Conviction of Crime’

(a) General rule—For the purpose of attacking the

eredibility character for truthfulness of a witness,

10

11

12

13

14

15

16

(1) evidence that a witness other than an accused has
been convicted of a crime shall be admutted, subject to Rule
403, if the crime was punishable by death or imprisonment in
excess of one year under the law under which the witness was
convicted, and evidence that an accused has been convicted
of such a crime shall be admitted 1f the court determines that
the probative value of admitting this evidence outweighs its

prejudicial effect to the accused; and

(2) evidence that any witness has been convicted of a

crime shall be admitted Httinvelved-dishonesty-or-false

statement;—regardless of the punishment if the statutory

elements of the crime necessarily mvolve dishonesty or false

statement.

* New matter 1s underhned and matter to be omitted 1s lined through.
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(b) Time limit. — Evidence of a conviction under this rule is
not admissible 1f a period of more than ten years has elapsed since the
date of the conviction or of the release of the witness from the
confinement imposed for that conviction, whichever is the later date,
unless the court determines, in the interests of justice, that the
probative value of the conviction supported by specific facts and
circumstances substantially outweighs its prejudicial effect. However,
evidence of a conviction more than ten years old as calculated herein,
15 not admissible unless the proponent gives to the adverse party
sufficient advance written notice of intent to use such evidence to
provide the adverse party with a fair opportunity to contest the use of

such evidence.

(c) Effect of pardon, annulment, or certificate of
rehabilitation. — Evidence of a conviction is not admussible under
this rule if (1) the conviction has been the subject of a pardon,
annulment, certificate of rehabilitation, or other equivalent procedure
based on a finding of the rehabilitation of the person convicted, and
that person has not been convicted of a subsequent crime whieh that
was punishable by death or imprisonment 1n excess of one year, or (2)
the conviction has been the subject of a pardon, annulment, or other

equivalent procedure based on a finding of innocence.
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52
53
54
55
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(d) Juvenile adjudications. — Evidence of juvenile
adjudications is generally not admissible under this rule, The court
may, however, m a cniminal case allow evidence of a juvenile
adjudication of a witness other than the accused if conviction of the
offense would be admissible to attack the credibility of an adult and
the court is satisfied that admission 1n evidence 1s necessary for a fair

determination of the issue of guilt or innocence.

(e) Pendency of appeal . — The pendency of an appeal
therefrom does not render evidence of a conviction inadmassible.

Evidence of the pendency of an appeal is admissible,

Committee Note

The amendment provides that a conviction is not
automatically admitted under Rule 609(a)(2) unless a statutory
element of the cnnme for which the witness was convicted necessarily
requires proof beyond a reasonable doubt that the witness committed
an act of dishonesty or false statement. The Rule prohibits the court
from “‘automatically” admitting a conviction by inquiring into the
underlying facts of the cnime. Such facts are often difficult to
determine. See Emerging Problems Under the Federal Rules of
Evidence at 173 (2d ed. 1998} (“The difficulty of ascertaining [facts
underlying a conviction] especially from the records of out-of-state
proceedings might make the broad approach operate unevenly and
feasible only for local convictions. . . . A simple, almost mechanical,
rule that only those convictions for crimes whose statutory elements
include deception, untruthfulness or falsehood under Rule 609(a)(2)
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arguably would result in a more efficient, predictable proceeding.”)
(emphasis in original). See also Umiform Rules of Evidence, Rule
609(a)(2) (adopting an “elements” approach). Moreover, the
probative value of the underlying facts of a conviction, when the
conviction is offered to impeach the witness’s character for
truthfulness, 1s lost on the jury because the jury 1s not informed about
the details of a conviction under Rule 609. See, e g, United States v
Beckert, 706 F.2d 519 at n 1 (5th Cir. 1983) (a testifying witness is
required “to give answers only as to whether he has been previously
convicted of a felony, as to what the felony was, and as to when the
conviction was had”); Radtke v. Cessna Awrcraft Co., 707 F.2d 999
(8th Cir. 1983) (impeachment with a prior conviction is limited to the
recitation of the conviction itself). See also C. Mueller & L.
Kirkpatrick, Federal Evidence at 742 (2d ed. 1999) (“Scrutiny of
underlying facts seems vaguely inconsistent with allowing inquiry
only on the essentials of convictions (name of crime, punishment
imposed, time, and sometimes place) with further details kept off
limits: If the jury hears only the basics, why should the judge
consider an elaboration of factual detail in deciding whether to permit
the questioning?”).

The legislative history of Rule 609 indicates that the
automatic admissibility provision of Rule 609(a)(2) was to be
narrowly construed. This amendment comports with that intent. See
Conference Report to proposed Rule 609, at 9 (“By the phrase
‘dishonesty and false statement’ the Conference means crimes such
as perjury or subornation of perjury, false statement, criminal fraud,
embezzlement, or false pretense, or any other offense in the nature of
crimen falsi, the commission of which involves some clement of
deceit, untruthfulness, or falsification bearing on the [witness’s]
propensity to testify truthfully.”).

It should be noted that while the facts underlying a conviction
are irrelevant to the admissibility of that conviction under Rule
609(a)(2), those underlying facts might be a proper subject of enquiry
under Rule 608. See ¢.g., United States v. Hurst, 951 F.2d 1490 (6th
Cir. 1991) (underlying facts of a conviction were the proper subject
of inquiry under Rules 403 and 608 where they were probative of the
defendant’s character for untruthfulness and not unduly prejudicial).

The amendment also substitutes the term “character for

truthfulness” for the term “credibility” in the first sentence of the
Rule. The limitations of Rule 609 are not applicable if a conviction

22



103
104
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15 admitted for a purpose other than to prove the witness’s character
for untruthfulness. See, e g, United States v Lopez, 979 F.2d 1024
(5th Cir. 1992) (Rule 609 was not applicable where the conviction
was offered for purposes of contradiction). The use of the term
“credibility” 1 subsection (d) is retained, however, as that
subdivision is intended to govern the use of a juvemile adjudication
for any type of impeachment.
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Memorandum To: Advisory Committee on Evidence Rules
From* Dan Capra, Reporter

Re: Consideration of Proposed Amendment to Evidence Rule 706
Date: April 2, 2004

Judge Gettleman has proposed what amounts to a stylistic change to Rule 706—-the Rule
governing court appointment of expert witnesses—for the Committee’s consideration. The
Committee has a statutory obligation to consider proposed amendments from members of the
Judiciary or the public, and this memorandum sets forth the proposal together with some background
discussion.

When a proposed amendment from the public has been submitted, the practice of the
Committee has been to consider not only the specific proposal but also any other problems that may
have arisen in the application of the Rule. This memorandum therefore also addresses the potential
problems with the Rule that have been raised, mainly by commentators but occasionally by courts.
These problems fall into the following categories:

1. Standards for when an expert should, must, or may not appoint an expert.

2. Procedures governing the selection of an expert by the court.

3. Treatment of ex parte communications between the court and the expert and between a
party and the expert.

4. Limitations, if any, on depositions or cross-examination of court-appointed experts,

5. Standards for determining whether to inform the jury about the expert’s appointment by
the Court, and for limiting instructions 1f disclosure is made.

6. Clarification that the Rule does not affect the court’s inherent authority to appomt a



techmcal adviser, when that appontee will not be a witness at trial.
7. Compensation of court-appointed experts where no government funding is available.

This memorandum is in s1x parts. Part One sets forth the current Rule 706 and the Advisory
Committee Note. Part Two discusses Judge Gettleman’s stylistic suggestions. Part Three discusses,
in order, the potential problems with the Rule that are set forth above. Part Four sets forth the
relevant State law variations. Part Five discusses the advantages and disadvantages of an amendment
to Rule 706 Part Six sets forth a model for change to the Rule, as well as a model committee note.

Attached to this memorandum 1s a law review article by Joe Cecil and Tom Willging of the
Federal Judicial Center. The article reports on and analyzes the results of a survey of federal judges
who appointed expert witnesses. The article provides a foundation for the Committee in determining
whether there are problems in the operation of Rule 706 that raise a critical need to amend Rule 706.

It 1s important to emphasize that this memorandum does not suggest that Rule 706 should
be amended. That is a question for the Committee.



IL. The Current Rule 706

Rule 706 currently provides as follows:

Rule 706. Court Appointed Experts

(a) Appointment. The court may on its own motion or on the motion of any party
enter an order to show cause why expert witnesses should not be appointed, and may request
the parties to submit nominations. The court may appoint any expert witnesses agreed upon
by the parties, and may appoint expert witnesses of its own selection. An expert witness shall
not be appointed by the court unless the witness consents to act. A witness so appointed shali
be informed of the witness’ duties by the court in writing, a copy of which shall be filed with
the clerk, or at a conference in which the parties shall have opportunity to participate. A
witness so appointed shall advise the parties of the witness’ findings, if any; the witness’
deposition may be taken by any party; and the witness may be called to testify by the court
or any party. The witness shall be subject to cross-examination by each party, including a
party calling the witness.

(b) Compensation. Expert witnesses so appointed are entitled to reasonable
compensation i whatever sum the court may allow. The compensation thus fixed is payable
from funds which may be provided by law in criminal cases and civil actions and
proceedings involving just compensation under the fifth amendment. In other civil actions
and proceedings the compensation shall be paid by the parties in such proportion and at such
time as the court directs, and thereafter charged in like manner as other costs,

(c) Disclosure of appointment. In the exercise of its discretion, the court may
authorize disclosure to the jury of the fact that the court appointed the expert witness.

(d) Parties’ experts of own selection. Nothing in this rule hmits the parties in calling
expert witnesses of their own selection.

The pertinent part of the Advisory Committee Note to Rule 706 reads as follows:

The practice of shopping for experts, the venality of some experts, and the reluctance
of many reputable experts to involve themselves 1n litigation, have been matters of deep
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concern. Though the contention 1s made that court appointed experts acquire an aura of
infallibility to which they are not entitled, Levy, Impartial Medical Testimony Revisited, 34
Temple L.Q. 416 (1961), the trend is mncreasingly to provide for their use. While experience
indicates that actual appointment is a relatively infrequent occurrence, the assumption may
be made that the availability of the procedure in itself decreases the need for resorting to it.
The ever present possibility that the Judge may appoint an expert in a given case must
inevitably exert a sobering effect on the expert witness of a party and upon the person
utilizing his services.

The inherent power of a trial judge to appoint an expert of his own choosing is
virtually unquestioned. Scott v. Spanjer Bros., 298 F.2d 928 (2d Cir. 1962); Danville
Tobacco Ass’n v. Bryant-Buckner Assocs., 333 F.2d 202 (4th Crr. 1964); Sink, The Unused
Power of a Federal Judge to Call His Own Expert Witnesses, 29 S. Cal. L. Rev. 195 ( 1956);
2 Wigmore 563, 9id. 2484; Annot., 95 A.L.R.2d 383. Hence the problem becomes largely
one of detail.

Reporter’s General Commentary on Rule 706:

The most striking feature of Rule 706 1s that it is so rarely invoked. Generally speaking the
trial court can and does rely on the parties, working through the adversary system, to reach the truth
fairly by calling their own experts. Courts are understandably reluctant to resort to a court-appointed
expert, because the appointment 1s highly likely to be outcome-determinative. See, e g., Hiern v
Sarpy, 161 F.R.D. 332 (E.D. La. 1995) (contending that courts should appoint experts only m
extreme circumstances, and the mere fact that the parties’ retained experts have expressed divergent
opinions does not require the court to appoint an expert to aid in resolving the conflict; the court’s
appointment of an expert “would just add an additional witness, who may testify in favor of one side
or the other * * * mving one side an inappropriate numerical advantage.”). See also Mueller and
Kirkpatrick, Evidence: Practice Under the Rules at 939-940 (2d ed. 1999) (“Court authority to
appoint expert witnesses should be exercised sparingly. The parties bear the main responsibility to
present the case, and they need latitude in selecting and calling witnesses. Courts usually know less
about the evidence and issues than the lawyers and are not usually well situated to decide what
subjects require more expert information. ).

There are a few cases in which the experts are 1n such wild disagreement on a complex matter
that the trial court has found it necessary to appoint an impartial expert. See, e.g, Walker v.
American Home Shield Long Term Disabality Plan, 180 F.3d 1065 (9™ Cir. 1999) (trial court was
within 1ts discretion to appoint a medical expert where the expert testimony of the parties was
confusing and conflicted). A few other cases have arisen 1n which the court has required technical
assistance to sift through highly complex issues and unwieldy matenal, and the court has further
found that it might be useful under the circumstances to have that witness testify. See, e g, /n re
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Jomnt E & S Dust Asbestos Litig., 982 F.2d 721 (2d C1r. 1992), modiified on other grounds, 993 F 24
7(2d Cir. 1993) (both the District Court and the Bankruptcy Court have the power to appoint experts
under Rule 706 to assist them on the difficult matter of estimating future claims in asbestos
litigation).

Rule 706 is applicable only when an expert 1s appointed by the court to testify as a witness.
The Rule does not purport to circumscribe the trial judge’s authority to appoint a non-testifying
technical consultant to assist the court 1n understanding highly complex issues. See, e.g, Reilly v.
United States, 863 F.2d 149 (1* Cir. 1988) (Rule 706 does not limit the trial court’s inherent
authority to appoint a technical advisor; procedural requirements of Rule 706 are applicable only if
the appointed expert is to be used as a witness).

Commentators—such as Cecil and Wilging in the article attached to this memo—have
expressed the opinion that the problems of dealing with court-appointed experts are ordinarily
problems of case management and pre-trial practice that are more properly addressed in the Federal
Rules of Civil Procedure than in the Federal Rules of Evidence.



IL. Judge Gettleman’s Suggested Stylistic Change to Rule 706

Judge Gettleman has proposed an amendment to the appointment clause of Rule 706 that
would read as follows:

Rule 706, Court Appointed Experts

(a) Appointment.—

\./
erteran-erdertochenaeartam s s ace a1ttt o o 13 ARyt A a1 mea s re oot
NV T almmoTalrtO-S1iOwWCatHSC WLy VAP LIT WIS SCSSnoOtha 116 Vo appullneaancinay Toqucst

Attt aiasrac

the-parties-to-submit neminations—The-court tay-appottitanyexpert-witnesses-agreed-tipon
i tort. (1) The court may, on
1ts own motion or the motion of any party. enter an order appointing an expert to act as the
court’s witness. Prior to any such appointment, the court shall notify and allow the parties

a reasonable time to:
(A) object to the appointment;

(B) submit nominations by each party or by all parties jointly; and
(C) address the gualifications of any such expert.

(2) The court may appoint expert witnesses of 1ts own choosing or may appoint an

expert nominated by any party.

(3) An expert witness shall not be appointed by the court unless the witness consents
to act. A witness so appointed shall be informed of the witness’ duties by the court in
writing, a copy of which shall be filed with the clerk, or at a conference in which the parties
shall have opportunity to participate. A witness so appointed shall advise the parties of the
witness’ findings, 1f any; the witness’ deposition may be taken by any party; and the witness
may be called to testify by the court or any party. The witness shall be subject to cross-
examination by each party, including a party calling the witness.

% %k ok

Judge Gettleman explains the proposed change as follows:

The proposal breaks up the run-on in the first sentence, and eliminates the “show
cause” language that 1s rarely observed in practice. Especially where a court-appointed expert
1s suggested by a party, the notice of motion serves as a “show cause” order. Where the court
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suggests the appointment, subsection (a) requires adequate advance notice.

It 1s for the Commuttee to determine whether Judge Gettleman’s suggestion has mert, and
whether the benefits of a style change outweigh the costs of amendment. Generally speaking, the
Evidence Rules Committee has avoided making changes that are stylistic only. The Judicial
Conference appears to take the position that the Evidence Rules should not be restylized—at least
not globally—because the Evidence Rules are “substantive ™

Nonetheless, Judge Gettleman’s suggestion does appear to make the appointment clause read
better, and it is true that the “show cause” language appears to be ignored in practice. See, e. g., NEC
Corp. v. Hyundai Electronics Ind. Co , 30 F.Supp.2d 546 (E.D.Va. 1998) (court orders appointment
of expert 1 a patent infringement case without the entry of a show cause order). And while the
advantage of a style change may not on its own justify an amendment, it is possible that the
cumulative advantages of the style change together with some substantive additions or changes to
the Rule might justify the cost of amendment. These possible substantive changes are discussed in
the following section.



I1L. Possible Substantive Changes to Rule 706

A. Standards for When Experts Should or Must Be Appointed

Rule 706 sets forth procedural requirements for court appoiniment of an expett, but 1t gives
no guidance on when it is appropriate or necessary to make such an appointment. Case law indicates
that the decision to make an appointment is within the broad discretion of the trial judge. See, e.g,
Ledford v. Sullivan, 105 F.3d 354 (7" Cir. 1997) (demal of motion for the appointment of an expert
1s reviewed for abuse of discretion). Courts have noted that the trial court’s discretion is to be
“informed by such factors as the complexity of the matters to be determmed and the court’s need for
a neutral, expert view.” Pabon v. Goord, 2001 WL 856601 (S.D.N.Y)).

But “informative” factors do not impose an actual limitation on the court’s decision
regarding appointment of an expert witness. Put another way, appellate courts have generally held
that the abuse of discretion review is limited to the process of decisionmaking and does not purport
to regulate the actual decision of the trial court. The trial court’s decision to appoint or not appoint
an expert is essentially unreviewable; so long as the court has given consideration to the parties’
requests on the matter. The following passage from Quier T echnology DC-8, Inc , v. Hurel-Dubois
UK Ltd, 326 F.3d 1333, 1348-9 (7" Cir. 2003) 1s cxemplary. The case involved complex, technical
expert testimony, and the tnial court refused to appont an expert. The court reviewed the tnal court’s
decision as follows:

Quiet also argues that the district court abused its discretion by failing to appoint an
independent expert to help 1t assess the admissibility of Frank's testimony. We are
unpersuaded.

Under Fed. R. Evid. 706(a), a district court may on its own motion or at a party's
request appoint an independent expert to aid 1ts analysis of the admissibility of proffered
evidence. Such an appointment is especially appropriate where the evidence or testimony at
1ssue is scientificaily or technically complex. Where a party requests the appointment of an
expert to aid in evaluating evidence that is relevant to a central issue in the case, the court
is obligated to fairly consider the request and to provide a reasoned explanation for its
ultimate decision on the matter. Steele v Shah, 87 F.3d 1266, 1271 (11th Cir. 1996).

However, we are unfamuliar with any set of circumstances under which a district
court bears an affirmative obligation to appoint an independent expert. Quite the contrary,
as long as the district court thoroughly considers a request for the appointment of such an
expert and reasonably explains its ultimate decision thereon, that decision is vested in the
sound discretion of the trial court. See Oklahoma Natural Gas Co v Mahan & Rowsey,
Inc., 786 F.2d 1004, 1007 (10th Cir. 1986) ("The district court has discretion to appoint an
independent expert witness. The fact that the parties' experts have a divergence of opinion
does not require the district court to appoint experts to aid 1n resolving such conflicts, We
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conclude that the district court was in no way obligated to appoint an expert in this case and
its failure to do so cannot give rise to error." (citing Fed. R. Evid 706(a))) (other citations
omitted). As Professors Wright and Gold have observed:

Rule 706 fails to prescribe any standard for when a court should appoint a[n] expert
witness. The provision also fails to provide a standard for selecting an expert witness
after a court has decided to appoint one. The first two sentences of subdivision (a),
which address the questions of appointment and selection, use the word "may” no
less than four times. Accordingly, these questions are matters within the discretion
of the trial court.

29 Charles Alan Wright & Victor James Gold, Federal Practice & Procedure § 6304, at 465
(1997); see also id. at 469 ("[E}ven where [various] factors . . . point in favor of appointing
an [independent] expert witness, it 1s not an abuse of discretion to refuse to make that
appointment.").

Importantly, in this case the reasons underlying the district court's denial of Quiet's
request were principled and explicitly articulated, and thus the requirements set forth in Shah
were satisfied. Indeed, despite the district court's grant of two continuances and its repeated
extension of the motions deadline, Quiet failed to file any Daubert motion by that deadline.
Instead, appellant waited until the eve of trial to inform the district court of its plan to raise
a Daubert challenge to Frank's testimony, and the court held a hearing on this i1ssue on the
evening of the sixth day of trial. Although the court recognized that an expert could be of
substantial assistance in its reliability determination, it concluded that adherence to its
already twice-continued tnal schedule was of greater importance in this case, given Quet's
lack of diligence in pursuing its challenge.

The permissive application of the abuse of discretion standard, as indicated m Quiet
Technology, probably accounts for the fact that there appears to be no reported case in which the trial
court’s decision either to appoint or not appoint an expert has been reversed.

The question for the Committee is whether it is necessary to amend Rule 706 to set forth
criteria that the court should use in exercising its discretion to appoint or not appoint an expert.
Presumably, the discretion given to district courts is a recognition that the decision to appoint an
cxpert 1s of necessity highly case-dependent. It would seem difficult to articulate criteria that would
be helpful to a district court and yet not improperly Limit its discretion. Adding a sentence to the rule
stating that the appomntment question 1s a matter for the trial court’s discretion, while a correct
statement of the law, would certainly not nise to the level of necessity that 1s required to amend an
Evidence Rule

[t should be noted that none of the state versions of Rule 706 purport to establish criteria for
when an appointment should, must, or may not be made. The closest any state comes is Kansas,
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whach states that an expert may be appomted 1f the Judge determines that it “may be desirable”. This
language 1s so bereft of content as to be superfluous.

Language purporting to provide criteria for when to appoint an expert 1s included in the draft

amendment set forth m Part Six, should the Commuttee decide that an amendment on this subject
1s necessary.
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B. Procedure for Selecting an Expert

Rule 706 imposes only a mimimal regulation on the process of selecting an expert. The Rule
provides that the court may request the parties to submit nominations; 1t may appont an expert
agreed upon by the parties; and 1t may appoint experts of its own selection. As Cecil and Willging
point out, the relative lack of procedural safeguards has resulted in judges appointing an expert by
picking a person that the judge worked with while in private practice. The authors criticize this
practice because 1t "may reflect a narrow spectrum of professional opinion that was suited to the
interests of the judges’ former clients and colleagues” and that the parties "may perceive such an
expert as biased.”

Research has indicated only one case in which the trial court has been challenged for
selecting one expert rather than another. In Revrolds v. Goord, 2000 WL 825690 (S.D.N.Y)), the
court rejected the plamntiff’s challenge to appointment of an expert in correctional medicine. The
ground for the challenge was that the expert had been retained by the defendant in an unrelated
action. The court noted that Rule 706 clearly provides that the trial court can appoint an expert
witness of its own selection, and that the Committee Note to the Rule states that the inherent
authority of a court to appoint an expert of 1ts own selection is virtually unquestioned.

There are a number of procedural regulations that might be imposed on the selection process
through amendment to Rule 706. Possibilities include: 1) requirng the parties to submit
nominations; 2) limiting the court’s selection to a list of candidates agreed upon by the parties (as
1s the rule in Kansas, New Mexico and South Dakota); and 3) hmiting the court’s selection to a list
provided from a neutral hicensing or reviewing body. See, e.g , Johnson, Court-Appointed Scientific
Expert Witnesses Unfettering Expertise, 2 High Tech L.J. 249 (1988) (suggesting that Rule 706
should be amended to require the parties to submit a list of proposed experts to be appotnted for each
area of disputed testimony).

ABA Cuvil Trial Practice Standard 11(a) sets forth the following suggested lmitations on the
process of selecting a court-appointed expert:

a. Selection.

1. The court should invite the parties to recommend jointly an expert to be appointed
by the court.

1i. If the parties cannot agree, the court should mvite them to submit names of a
specified number of experts with a summary of their quahfications and an explanation of the
manner in which those qualifications "fit" the issues 1n the case.

ui. the court may choose one or more experts recommended by any of the parties; or
1t may reject the experts recommended by the parties and select an expert unilaterally.
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1v. Before selecting an expert unilaterally, the court should

A. Consider seeking recommendations from a relevant professional
orgamization or entity that 1s responsible for setting standards or evaluating
qualifications of persons who have expertise i the relevant area, or from the
academic community, and

B. afford the parties an opportunity to object to the appointee on the
basts of bias, qualifications or experience.

These ABA standards provide some guidance, and encourage ajudge not to appoint an expert
simply because of a pre-existing relationship with the expert. The standards might be difficult to
incorporate into a rule amendment, however. The standards are suggestive in nature; they do not
purport to hmit the trial judge’s discretion. Generally speaking the Evidence Rules are not
suggestive, rather they govern as opposed to suggest admussibility. For example, Rule 402 provides
that relevant evidence is admissible; it does not say that relevant evidence should be admussible. It
is notable that the word “should” appears in only three Evidence Rules. One is Rule 706, but that
1s 1n the context of the order to show cause language “i.e., why an expert should not be appointed”
so it is not really on pomt. The second example is Rule 61 I(b), which provides that cross-
examination “should” be within the scope of direct. The third example is Rule 611(c), which
provides that leading questions “should” not be used on direct examination. None of these usages
indicate that it is appropriate to amend Rule 706 to include a laundry hist of non-binding
suggestions for the trial court in making a selection decision.

On the other hand, if the suggestions of the ABA standard are changed to requirements, this
might result in an unfortunate constraint of the trial court’s discretion on the hi ghly case-dependent
question of appoiniment and selection of an expert.

Language concerning critena for selecting an expert is included in the model set forth in Part
Six. It 1s for the Committec to determine whether any amendment is necessary to control the
selection process and, if so, whether the language of an amendment should be in the nature ofa
suggestion or a command.
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C. Ex Parte Communications

Currently, Rule 706 does not address whether either the court or the parties can communicate
ex parte with the court-appomted expert witness. As to Judge-expert communications, it has been
declared that “the law frowns upon ex parte communications between judges and court-appointed
experts.” United States v Craven, 239 F.3d 91, 102 (1* Cir. 2001); 29 Wright and Gold, Federal
Practice and Procedure §6305 (1997) (“Ex parte communications between the Judge and the expert
... are discouraged.”). As the Court in Craven explained:

The reason is obvious: most ex parte contacts between a trial judge and another participant
in the proceedings risk harm, and ex parte communications with key witnesses (such as
court-appointed experts) are no exception. To the contrary, such ex parte contacts can create
situations pregnant with problematic possibilities.

Research uncovers a few cases in which the trial court has been found in error for engaging in ex
parte conversations with a court-appointed expert. Craven 1s one such case; the trial judge entered
a downward departure for the defendant on the basis of an ex parte conversation with a court-
appointed psychiatnist. The expert opined that the defendant was well on the road to rehabulitation;
that opinion was contrary to substantial evidence presented by the government at the sentencing
hearing. The court of appeals reversed the downward departure and stated that in future cases a court
desiring additional information from a court-appomted expert witness must either 1) make a written
request for a supplemental report and provide that report to the parties, or 2) bring the expett into
court to be questioned by the parties. See also Edgarv. K.L ,93F.3d256 (7" Cur. 1996) (entering
order disqualifying judge for engaging in ex parte conference with court-appointed experts and then
using the methodology propounded by those experts).

Despite the reluctance to permit ex parte communications between the court and the expert,
there 1s a general recogmtion that such communications may be essential at least during the
appointment process. See the discussion in the Cecil/Willging article attached to this memo See
also NEC Corp. v. Hyundai Elec. Ind., 30 F.Supp.2d 546 (E.D.Va. 1998) (court’s order prohibits ex
parte conversations between the court and the expert “on any subject touching the ments of these
cases”, thus permitting ex parte contact about matters pertamning to the appointment itself). However,
even mn the cases where ex parte communications might be necessary, Cecil and Wilging suggest that
the court make a record of all discussions and disclose the record to the parties.

ABA Civil Trial Practice Standard 11(b) addresses the problem of ex parte communtcations
between a judge and an appointed expert. Standard 11(b) provides as follows:
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b. Communications between Court and Expert. The court shall assure that the parties are
aware of all communications between the court and a court-appointed expert by:

1. Permitting the parties to be present when the court meets or speaks with the expert;

1. Providing that all communications between court and expert will be 1n writing
with copies to the parties; or

u1. Recording oral communications between court and expert and making a transcript
or copy of the recordmng available to the parties.

If Rule 706 15 to be amended, the Commuttee might consider adding something like the ABA
proposal to the end of the Rule. But 1t is not obvious that the Rule needs amending to cover the
problem of ex parte communications. There does not appear to be a lot of confusion or dispute in
the cases or among judges as to the proper use and regulation of ex parte communications. See Cecil
and Willging, 43 Emory L.J. at 1029-33. It should also be noted that none of the state law variations
on Rule 706 provide any treatment of ex parte communications.

As 1o ex parte communications between counsel and the court-appointed expert, there
appears to be no reported case law on the subject, but obviously 1t would be problematic to permmt
such contacts as a general matter. See the court’s order concerning appointment of an expertin NEC,
supra (providing that “neither party, including counsel, shall communicate with any such expert on
any subject other than in open court or with the Court’s prior consent™). Questions of due process
clearly anse 1f one of the parties is allowed ex parte access to the court-appointed expert, as that
expert is likely to be the most important witness in the case. Again, none of the state versions of Rule
706 cover this point.

ABA Civil Trial Practice Standard 11(c) provides the following guidelines as to ex parte
communications between the court-appointed expert and the parties:

¢. Communications between Parties and Expert. The court shall assure that every party
is aware of all communications between any party and a court-apponted expert by:

1. Permutting all parties to be present when any party meets or speaks with the expert,
or

1 Providing that all commumnications between any party and the expert will be 1n
writing [Reporter’s note: shouldn't the possibility of tape recorded oral communications be
added?]with copies to all parties.
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The Task Force that promulgated this standard comments that 1t "is operative only 1f the court has
not prohibited such contact.”

If Rule 706 1s to be amended, the Commuttee might consider amending the Rule n
accordance with Standard 11(c), keeping in mind that it may be necessary to permit oral ex parte
communications in certain unusual cases, so long as subsequent disclosure is made of the nature of
those commumications. Again, however, it is not apparent that the Rule needs amending to cover
this problem. The dearth of case law on the subject appears to indicate that there 1s no problem that
must be addressed at this time.
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D. Deposition and Cross-examination of Court-Appointed Expert
1. Deposition

The text of the rule provides that the court-appointed expert’s “deposition may be taken by
any party.” This seems to provide an absolute right to depose. One could argue that the rule is
problematic 1f so unlimited, because court-appointed experts tend to be reluctant to subject
themselves to the slings and arrows of adversary proceedings. That is why they haven’t been retained
by the parties in the first place. The possibility of being subject to senal, extensive depositions may
make it less likely that a highly qualified expert will agree to serve.

While the deposition language m the Rule appears to be absolute, at least one court has
exercised 1ts authority to preclude depositions of court-appointed experts. That court was Judge
Weinstemn in the asbestos htigation. Judge Weinstein believed that extensive depositions would be
mtrusive, burdensome and unnecessary. He ruled that the parties would get a chance to address the
experts all together at one time at an informal heaning. In re Jomt E & S. Dists Asbestos Litig., 151
F.R.D. 540 (S.D.N.Y. 1993) (denying a motion to depose court-appointed experts; in light of
Daubert and the gatekeeping function that it imposes, 1t is more efficient for a Court to hold a pre-
trial Daubert hearing at which the court-appointed expert could be questioned by all parties in the
presence of the Trial Judge).

It 1s for the Commuttee to determine whether the language of Rule 706 should be amended
to temper the apparently absolute language concerning depositions. It does not appear, however, that
any problem has arisen with sufficient frequency to justify the costs of an amendment. As stated
above, the only reported case is one in which Judge Weinstemn did not feel constramned by the
language in the rule. Language providing for court authority to limit depositions of court-appointed
experts 1s set forth in Part Six of this memorandum.

2. Cross-Examination

Rule 706 provides that a court-appointed expert witness “may be called to testify by the court
or any party” and “shall be subject to cross-examination by each party, including the party calling
the witness.” It would seem that this language is straightforward, and leaves questions of permissible
cross-examination to the general rules of cross-examination and impeachment set forth in the
Evidence Rules (e.g., Rules 608, 611 and 613). It might be argued that the court-appointed expert
should receive some special protection agamnst cross-examination, for fear that the spectre of
excessive or intrusive cross-examination may cause some experts to be reluctant to take on the
appointment. But it would seem clear that the tral court could use its authority under Rule 611(a)
to protect the court-appointed expert from harassment on a case by case basis, so there is probably
no need to amend Rule 706 to provide any additional protection
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E. Informing Jury of Court Appointment of Expert

Rule 706(c) provides: “In the exercise of its discretion, the court may authonze disclosure
to the jury of the fact that the court appoimnted the expert witness.” As pointed out by Cecil and
Wiliging in their Emory article at pages 1038-9, judges are not 1n agreement on whether the jury
should be told that an expert 1s court-appointed. There is, of course, a risk that the appointment of
an expert will be outcome-determinative, and some commentators have proposed that because of this
risk, Rule 706 should be amended to prohibit judicial comment on the court appointment. See Bua,
Experts--Some Comments Relating to Discovery and Testimony Under New Rules of Evidence, 21
Tnal Law. Guide 1 (1977). Others have suggested that the Rule be amended to require the judge to
mnstruct the jury against excessive reliance on the appointed expert's testimony. See Lee, Court-
Appointed Experts and Judicial Reluctance® A Proposal to Amend Rule 706 of the Federal Rules of
Evidence, 6 Yale Law and Policy Review 480 (1988).

The states have taken various views on whether the jury should be informed of the court
appomtment. Most of the state versions follow the federal language. South Dakota, however,
provides that the court appointment “‘shall be made known” to the jury. Alabama and Tennessee, 1n
contrast, prohibit disclosure of the court appointment. Idaho and Kansas do not have any provision
on disclosure.

Section 11(d) of the ABA Civil Tnal Practice Standards provides the following guidance on
the question of informing jurors about the expert's court-appointed status:

d. Jury Instructions. If an expert witness retained by the court testifies at trial,

i. No Identification as Court Appointee. The court ordinarily should not
identify the witness as one appoited by the court.

ii. If 1dentified as Court Appointee. If the court determines that, in the
circumstances, it is appropriate to identify the witness as a court appomtee, the court
should nstruct the jury that;

A. Tt is not to give greater weight to the testimony of a court-
appointed expert than any other witness simply because the court chose the
expert;

B. The jury may consider the fact that the witness is not retamed by
ether party 1n evaluating the witness's opinion; and

C. The jury should carefully assess the nature of, and basis for, each
witness's opinion.

iii. Questioning. The witness should be examined by counsel, in an order
determined by the court.
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Amendment of Rule 706 along the lines of the ABA standard requires an affirmative answer
to at least two questions: First, does the disclosure of court appointment, especially without a
limiting instruction, create an unacceptable risk of outcome-determiation? Second, does the Rule,
which currently leaves the matter to judicial discretion, provide sufficient safeguards, or is a more
specific articulation necessary? The fact is that even under the current Rule, a court in its discretion
may prohibit disclosure of the court appointment, or may give an instruction to limit the nsk of
excessive reliance on the expert. But on the other hand, the way the Rule is written, 1t appears to
have a more permissive attitude toward jury disclosure of the expert’s court appomtment than that
taken by the ABA.

Questions about the adequacy of the current language must be answered 1n a relative vacuum
because the use of court-apponted experts 1n jury trials (indeed 1n any trial) is so infrequent. Cecil
and Willging in 1994 Jocated only seven jury trials in which court-appointed experts testified. See
43 Emory L.J. at 1038. The dearth of case law on the subject, and the dearth of conflict over the use
of Rule 706(c), both counsel against proposing an amendment.

Although the empirical information is limited, it appears that courts concerned about the risk
of outcome-determination follow one of three procedures: 1) they don't appoint an expert at all; or
2) they appoint an expert and do not inform the jury of the expert's status; or 3) they inform the jury
of the expert's status and issue a cautionary mstruction "that the fact of court appointment should not
result in giving greater weight to that expert than to the parties' experts.” 43 Emory L.J. at 1039.
Each of these alternatives can be and has been employed under the current Rule. There is no obvious
reason why a more specific articulation of authority is necessary, especially given the paucity of
cases 1n which the problem of disclosure to a jury arises. Nonetheless, language along the hines of
the ABA standard is included in Part Six, in a model amendment to Rule 706, for the information
of the Commnttee should it decide to proceed with an amendment.
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F. Reserving Court’s Right to Appoint a Technical Advisor

As stated earher, the procedural requirements of Rule 706 apply only if the expert is to be
used as a witness. Courts have consistently held that Rule 706 does not limit the court’s inherent
power to appoint an expert as a technical advisor to assist the court in understanding complex
questions raised by the experts 1n a case.

The question for the Committee 1s whether there is any problem concerning appointment of
technical advisors that must be addressed by an amendment to Rule 706. It 1s absolutely clear that
Rule 706 cannot be amended to cover or regulate the court’s appointment of a technical advisor. The
Evidence Rules regulate the presentation of evidence; if an expert is not going to provide evidence
proffered at a trial, then the expert is by definition beyond the purview of the Evidence Rules. Any
regulation of appointment of technical advisors must be placed, if anywhere, 1n the Rules of Civil
Procedure.

The only question for Rule 706, therefore, 1s whether language should be added to clarify
that the Rule does not regulate or limit the court’s appointment of technical advisors. Such an
amendment would appear unnecessary. Courts have had no trouble exercising their inherent
authonty to appoint technical advisors outside the purview of Rule 706. See, e.g., AMAE v. State of
California, 231 F.3d 572, 590 (9™ Cir. 2000) (“In those rare cases in which outside technical
expertise would be helpful to a district court, the court may appoint a technical advisor like Dr.
Klein. * * * Plaintiffs argue that the court commutted legal error under Federal Rule of Evidence
706(a) by neither requining Dr. Klein to submit a report or allowing him to be cross-examined. The
short answer to Plaintiffs’ argument is that Rule 706 applies to court-appointed expert witnesses, but
not to technical advisors like Dr. Klein.”); Reully v. United States, 863 ¥.2d 149, 156 (1* Cir. 1988}
(“We conclude, therefore, that Rule 706, while intended to circumscribe a court’s right to designate
expert witnesses, was not intended to subsume the judiciary’s inherent power to appoint technical
advisors.”). There 1s no conflict in the courts about the relationship (or lack of 1t) between Rule 706
and the appointment of technical advisors. Also notable 1s that none of the state versions of Rule 706
have anything to say about technical advisors.

Under these circumstances, an amendment to include a reference to technical advisors does
not appear justified. But for purposes of completeness, a reference to technical advisors ts included
in the model amendment in Part Six of this memorandum.
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G. Compensation of Court-Appointed Expert Witnesses

Rule 706(b) provides for compensation of court-appointed expert witnesses. Compensation
1s payable from public funds in criminal and just compensation cases. In other civil actions and
proceedings, “the compensation shall be paid in such proportion and at such time as the court directs,
and thereafter charged in like manner as other costs.”

One problem that can arise in civil cases is that a party may be unable or unwilling to pay
for the expert. A party might understandably be reluctant to pay an expert if he suspects that the
witness will testify adversely to the party’s case; and a party and definitely will be unwilling to pay
after negative testimony is given. The Rule provides a good deal of flexibility and discretion n
allocating, and enforcing payment of, the expert’s expenses.

One question in the application of the Rule 1s whether it permits the court to allocate all of
the costs of an expert to one side where that is necessary, e.g., where one of the parties is indigent.
Case law under the Rule provides that courts have discretion to allocate all of the expert’s fee to one
side or the other, depending on ability to pay. The court in Ledford v. Sullrvan, 105 F.3d 354, 360-
361 (7™ Cir.1997) provides a good discussion of the power to allocate all of the costs of an expert
to one side:

Ledford contends that the tral court abused its discretion when it reasoned that no
funds existed to pay an expert. Rule 706(b) states: "In other civil actions and proceedings,
the compensation [of an expert] shall be paid by the parties in such proportion and at such
times as the court directs, and thereafter charged in like manner as other costs." Fed. R Evad.
706(b). A number of circuits have recognized that Rule 706(b) grants a district court the
discretion to apportion all the costs of an expert to one side. See, e.g., Steele v. Shah, 87 F.3d
1266, 1271 (11th Cir. 1996) (remanding the case because the lower court failed to exercise
its discretion to appoint and compensate an expert 1f the plaintiff was 1n fact mdigent);
McKinney v Anderson, 924 F.2d 1500, 1511 (Sth Cir.1991) (finding that the phrase "such
proportion as the court directs,” 1n an appropriate case, permits the district court to apportion
all costs to one side); Webster v. Sowders, 846 F.2d 1032, 1038-39 (6th Cir. 1988) (stating
that "[a] District Court has authority to apportion costs under this rule [706(b)], ncluding
cxcusing impecumous parties from their share"); United States Marshals Serv. v Means, 741
F.2d 1053, 1059 (8th Cir. 1984) (stating that discretionary power to advance fees of expert
witnesses should be exercised only under compelling circumstances).

In this case, when the district court stated that no funds existed to pay for the
appomtment of an expert, 1t failed to recognize that 1t had the discretion to apportion all the
costs to one side. We caution against reading Rule 706(b) 1n such a narrow fashion that the
rule would allow for court-appointed experts only when both sides are able to pay their
respective shares. Read in such a restrictive way, Rule 706(b) would hinder a district court
from appointing an expert witness whenever one of the parties is indigent, even when that
expert's tesimony would substantially aid the court. See McKinney, 924 F.2d at 1511.
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However, in this case, the trial court also stated, and we agree, that appointing an expert was
unnecessary. The district court therefore exercised the discretion conferred upon it by Rule
706(b).

In light of the discretionary authority vested i the court under Rule 706 and the facts
raised by Ledford's deliberate indifference claim, we find no abuse of discretion in the trial
court's decision not to appoint an expert.

It would thus appear that 1t 1s unnecessary to add anything to the Rule that would pernut trial
courts to allocate expert fees to one party or the other, depending on the circumstances. The courts
are already doing this under the current Rule.

It should be noted that there are two state variations on the question of allocation of fees.
First, Anzona Rule 706 states in its first sentence that "Appointment of experts by the court is
subject to the availability of funds or the agreement of the parties concerning compensation.” This
language presumably takes care of the reluctance of one or more parties to pay for the expert. The
problem with the Arizona Rule, however, 1s that it could leave control of the appointment process
solely in the hands of the parties. The parties could prevent the court from appointing an expert by
simply refusing to agree on compensation. Rule 706, at least currently, presumes that the court
should have authority to appoint an expert independent of the wishes of the parties. It seems obvious
that such court authority and discretion should be retained in the Federal Rule.

Second, South Dakota provides that compensation of the expert “shall be paid m equal
amounts by the opposing litigants.” This provision 1s problematic, because it would prevent the court
appointment of an expert witness 1n a civil case where one of the parties is indigent. The South
Dakota provision would seem to be an unnecessary and unjustified limitation on the court’s authority
to appoint an expert witness.

While 1t would therefore appear unnecessary to amend Rule 706(b) in any way, Part Six does
contain language specifically permitting the court to allocate all of the expert fee to one side. This
15 for the information of the Committee should it decide to proceed with an amendment to Rule 706
as a whole.
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IV. State Law Variations

The state law variations have been discussed throughout Part Three, supra. This section sets
out those state variations insofar as they are relevant to a possible amendment to Evidence Rule 706.

Alabama

Alabama’s subdivision (c), covering disclosure of appointment by the court, provides as
follows:

(c) Disclosure of Appointment. The fact that the court has appointed a particular expert
witness will not be disclosed to the jury.

Alaska

Alaska Rule 706 contains no provision concerning compensation of an expert.

Arizona

Anzona provides that an expert cannot be appointed unless there are public funds or else the
parties agree on compensation. Thus, in Arizona, the court has no authority to require a party to pay
for a court appointed expert. The first sentence of Arizona Rule 706 states:

(a) Appointment. Appointment of experts by the court 1s subject to the availability of funds
or the agreement of the parties concerning compensation.
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Hawaii

The entirety of Hawaii Rule 706 is as follows:

In the exercise of its discretion, the court may authorize disclosure to the jury of the
fact that a particular expert witness was appointed by the court.

Towa

Iowa aliows court appointment of an expert orfy upon motion of the parties. This would seem
to impose an undue limitation on the court’s power. After all, if it were left to the parties, experts
would be appointed even less frequently than they are already.

Kansas
Kansas Rule 706 provides as follows:

(a) Court appointed experts. If a judge determines that the appointment of expert witnesses
in an action may be desirable the judge shall order the parties to show cause why expert
witnesses should not be appointed, and after opportunity for hearing, may request
nominations and appoint one or more such witnesses. If the parties agree in the selection of
an expert or experts, only those agreed upon shall be appointed. Otherwise, the judge may
make the selection. The judge shall determine the duties of the witness and inform the
witness thereof at a conference at which the parties shall have an opportunity to participate.
A witness so appointed shall advise the parties of the findings of the witness, if any, and may
thereafter be called to testify by the judge or any party The witness may be examined and
cross-cxamined by any party.

This rule shall not limit the parties in calling thetr own expert witnesses. Expert
witnesses appointed pursuant to this rule shall be entitled to reasonable compensation in such
sum as the judge may allow. Such compensation shall be paid as follows:

(1) In a criminal case by the United States as the judge shall order out of available
funds;

{(2) In a civil case by the parties in equal portions, unless the judge otherwise directs,
and the compensation shall be taxed as costs 1n the case.
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Comment: This rule has been discussed in several sections of Part I1I. A further point should
be made about the first clause, which provides that an expert can be appointed only on the
court’s motion. The parties are given no authority to request the appointment. Thus, the
Kansas rule lacks the flexibility of Federal Rule 706.

Kentucky

Kentucky Rule 706 contains no provision governing whether the court may or must disclose
to the jury the fact that the expert is court-appomted.

Nebraska

Nebraska provides that compensation of the court-appointed expert in civil cases is payable
“by the opposing parties 1n equal portions to the clerk of the court”.

New Mexico

New Mexico provides, as to appointment: “The court may appoint any expert witnesses of
its own selection to give evidence in the action except that, if the parties agree as to the experts to
be apponted, the court shall appoint only those designated in the agreement.”

South Dakota

South Dakota has a number of provisions that differ from the Federal Rule:

1. Selection and appowntment
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Cascs.

Whenever, in a civil or ciminal proceeding, 1ssues arise upon which the court deems expert
evidence is destrable, the court * * * may appoint one or more experts, not exceeding three
on each issue, to testify at the trial. * * * Before appointing expert witnesses, the court may
seek to bring the parties to an agreement as to the experts desired, and if the partics agree,
the experts so selected shall be appointed.

2. Disclosure to the jury

South Dakota requires that the jury be informed that the court appomted the expert witness.

3. Compensation:

South Dakota requires compensation to be split equally among the opposing htigants in civil

Tennessee

Tennessee Rule 706 provides that the court “ordinarily should appoint expert witnesses

agreed upon by the parties, but 1 appropriate cases, for reasons stated on the record, the court may
appoint expert witnesses of 1ts own selection.”

Tennessee also provides that the jury may not be informed that the expert was appointed by

the court.

Uniform Rule

The Uniform Rule 706 is substantively identical to the Federal Rule. The caption to the rule,

however, was changed to “Court Appointed Expert Witness”. This was to emphasize that the Rule
applies only when the court appoints the expert to be a witness—thus implicitly distinguishing the
appointment of technical advisors.

Comment: If Rule 706 is to be amended, the change to the caption made by the Uniform

Rules would seem to provide a helpful clarification.
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V. Cost-Benefit Analysis of Amending Rule 706

Costs

1t should be apparent from the discussion so far that the case for amendmg Rule 706 1s not
very strong The Commuttee generally proposes amendments to the Evidence Rules only under one
of five limited circumstances:

1) There is a longstanding conflict among the courts on an important practical question (e.g.,
the proposed amendments to Rules 404 and 408).

2) Courts or parties have had substantial problems in applying the rule because of inadequate
or confusing language 1n the text, and an amendment would provide for a more efficient
resolution (e.g., the amendment to Rule 803(6), providing for more efficiency in proving
business records).

3) The rule is subject to unconstitutional application that can be rectified by an amendment
(e.g., the proposed amendment to Rule 804(b)(3)).

4) The existing rule leads to an unfair result (e.g., the amendment to Rule 701, closing a
loophole that had permitted parties to evade discovery obligations).

5) There is pending legislation in Congress that would amend a rule directly, and the
Commuttee’s proposal would be an improvement over the legislative proposal (e.g., the
amendment to Rule 702).

Moreover, in all of the above situations, a further condition 1s that the Committee has been
convinced that the courts have already “played out” the problems raised by the Rule; that is, there
has been a good deal of case law and the courts have had a good opportunity to try to work out the
problems inherent in the Rule.

It appears that an amendment to Rule 706 would not qualify under any of the narrow
categories for amendment set forth above. Most importantly, there appears to be no conflict in the
cases about the meaning of the Rule. Moreover, there 1s simply not enough case law to indicate that

the courts have had a fair opportunity to 1ron out any of the supposed problems presented in the
Rule.

So there 1s a definite cost to proposing an amendment to Rule 706, beyond the ordinary costs
of upsetting settled expectations and unintended consequences. The cost 1s that the Committee might
appear to be proposing an amendment without meeting the threshold of necessity that 1s ordinarily
attendant to Evidence Rules Committee proposals.
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Benefits

None of the proposed areas of amendment would create a sea-change in Rule 706. Most of
the proposals are all 1n the nature of clarification, e.g., clarifying that the Rule does not cover the
appointment of technical advisors. Others would present codification of best practices, e.g., appoint
from a list agreed upon by the parties. Others simply make the Rule easier to read and therefore
easier to apply, e.g., Judge Gettleman’s suggestion for stylistic improvement.

So1t can be argued that the suggestions for amendment, while not absolutely necessary under
the Committee’s traditional approach, will be quite helpful to courts and practitioners, especially
those without a working familiarity with the existing Rule. Some Committee members in the past
have argued that the Evidence Rules Committee has the authority and indeed the duty to exercise
“housekeeping” responsibility over the Rules. The suggestions for amendment addressed in this
memo are all in the nature of housekeeping improvements.

Another possible advantage to an amendment (though admittedly speculative), is that a
housekeeping improvement of the Rule will make it more user-friendly and therefore trial courts
might have an incentive to use it more frequently. Appellate judges (such as Justice Breyer in Jomner
and Kumho) and commentators (such as Cecil and Wilging} extol the virtues of using court-
appointed experts and extend open invitations to trial courts to use Rule 706 more than they do
today. It is at least possible that if the Rule is made easier to read and therefore easier to apply, then
the use of court-appomted experts will present a more nviting prospect for trial courts. The
counterargument is that Rule 706 1s rarely invoked not because it is a difficult Rule, but rather
because the trial court 1s concerned that an appomtment will be outcome-determinative.

27



V1. Model Proposal and Committee Note

What follows is a model proposal that the Commuttee may wish to use 1f 1t decides that a
proposal amendment to Rule 706 should be referred to the Standing Committee. There are of course
several vanations on the proposal. Any of the specific proposals can be deleted or altered.

Rule 706. Court Appointed Experts Expert Witnesses

(a) App

ointment.

its own motion or the motion of any party, enter an order appointing an expert to act as the

court’s witness. Factors pertinent to appointment include the complexity of the matter and
the court’s need for a neutral expert view. Prior to any such appointment, the court shall

notify and allow the parties a reasonable time to:

{A) object to the appointment;

(B) submit nominations by each party or by all parties jointly: and

(C) address the qualifications of any such expert.

(2) The court may appoint expert witnesses of its own choosing or may appoint an

expert nominated by any party. But 1f the parties agree as to the experts to be appointed, the
court shall appoint only those designated in the agreement.

(3) Before selecting an expert unilaterally, the court should [must]

(A) seek recommendations from a__relevant professional organization or
entity that is responsible for setting standards or evaluating qualifications of persons
who have expertise 1n the relevant area, or from the academic commumty, and

(B) afford the parties an opportunuty to object to the appointee on the basis
of bias, qualifications or experience.

(4) An expert witness shall not be appointed by the court unless the witness consents
to act. A witness so appointed shall be informed of the witness” duties by the court 1n
writing, a copy of which shall be filed with the clerk, or at a conference in which the parties
shall have opportunity to participate. A witness so appointed shall advise the parties of the
witness’ findings, if any; the witness’ deposition may be taken by any party unless the court
orders otherwise; and the witness may be called to testify by the court or any party. The
witness shall be subject to cross-examination by each party, mcluding a party calling the
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wItness.

(b) Communications Between Court and Expert Witness. — The court must assure

that the parties are aware of all communications between the court and a court-appointed
expert witness by:

(1) Permitting the parties to be present when the court meets or speaks with the
expert,

(2). Providing that all communications between court and expert will be in wnting
with copies to the parties: or

(3) Recording oral communications between court and expert and making a transcnipt
or copy of the recording available to the parties.

(¢) Communications Between Parties and Expert Witness. — The court must

assure that every party is aware of all commumcations between any party and a court-
appointed expert witness by:

(1) Requinng all parties to be present when any party meets or speaks with the expert

witness, or

(2) Requiring that all communications between any party and the expert witness will
be in wrnting or recorded with copies provided to all parties.

b} (d) Compensation. — Expert witnesses se-appointed by the court are entitled 1o
reasonable compensation in whatever sum the court may allow. The compensation thus fixed
is payable from funds whieh that may be prov1ded by law in criminal cases and civil actions
and proceedings invelving TPCRSs ¢ : . In other civil
actions and proceedings the compensatlon shall be paid by the parties in such proportion and
at such time as the court directs, and thereafter charged in hike manner as other costs. In

allocating the expert witness’s fees. the court may take account of the financial capability of
the parties, and may 1n its discretion order all of the expert’s fees to be paid by one of the
parties.

(e) (e) Disclosure of appointment. - —}n—theexeretse-oﬁfs-dﬁefeﬁoﬂ—theeeﬁﬁ-mﬁy
atithor y i Aat-the-ce appointed-the-expert-witness—If an
expert witness appointed by the court testifies at trial, the court ordinaril should not identi
the witness as one appointed by the court. Ifthe court determines that, in the circumstances,

it is appropriate to 1dentify the witness as a court appointee, the court should mstruct the jury
that:

p—t
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(1). It 1s not to give greater weight to the testimony of a court-
appointed expert than any other witness simply because the court chose the

expert;

(2) The jury may consider the fact that the witness 1s not retained by
either partv in evaluating the witness's opimon; and

(3). The jury should carefully assess the nature of, and basis for, each
witness's opinion.

¢dy () Parties’ experts of own selection. — Nothing in this rule limits the parties
1n calling expert witnesses of their own selection.

() Technical Advisor. — Nothing in this rule limuts the court’s power to appoint an
expert to serve as a technical advisor rather than a witness.
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Model Committee Note

The amendment makes several changes and additions to the Rule 1n an attempt to make it
gasier to apply, and to encourage the courts to appeint expert witnesses to assist the court, the parties,
and the jury in cases of exceptional technical complexity. See generally General Flectric Co v.
Joiner, 522 U.S. 136, 149-150 (1997) (Breyer, J., concurring) (noting the possibility of using court-
appointed expert witnesses in complex technical and scientific cases). See also Walker v. American
Home Shield Long Term Disablity Plan, 180 F.3d 1065 (9™ Cir. 1999) (trial court was within its
discretion to appoint a medical expert where the expert testimony of the parties was confusing and
conflicted).

The amendment eliminates the “show cause” language that was rarely observed 1n practice.
Especially where a court-appointed expert 1s suggested by a party, the notice of motion serves as a
“show cause” order. Where the court suggests the appointment, Rule 706 still requires adequate
advance notice to the parties.

The amendment emphasizes that a court-appointed expert is most useful in complex cases
in which the experts proffered by the parties are especially contentious and a neutral expert view
would therefore be most useful. But the Rule does not require a court to appoint an expert witness
1n any case. See, e g., Quiet Technology DC-8, Inc , v Hurel-Dubois UK Ltd., 326 F.3d 1333, 1348-9
(7™ Cir. 2003) (“we are unfamiliar with any set of circumstances under which a district court bears
an affirmative obligation to appoint an independent expert™).

The amended rule sets forth procedural requirements for the selection of a court-appointed
expert witness Those requirements are intended to protect against the appointment of a biased or
unqualified expert. The requirements are dertved from ABA Civil Tnal Practice Standard 11(a). See
also Cecil and Willging, Accepting Daubert’s Invitation: Defining a Role for Court-Appomnted
Experts in Assessing Scientific Validity, 43 Emory L.J. 995 (1994) (reporting on a survey indicating
that many judges appoimnted an expert by choosing a person that the judge worked with while in
private practice, and cniticizing this selection process because 1t "may reflect a narrow spectrum of
professional opinion that was suited to the interests of the judges' former clients and colleagues” and
the parties "may perceive such an expert as biased.").

The amendment imposes procedural hmitations on ex parte communications between the
court and the expert and between a party and the expert. These limitations are designed to protect
against unfair influence of the expert as well as to counter any appearance of impropniety The
language in the Rule is derived from ABA Civil Trial Practice Standards 11(b) and (c).

Rule 706 ongmally provided that the court-appointed expert’s “deposition may be taken by
any party.” This apparently absolute right to depose could lead to substantial inconvenience for the
court-appomted expert, especially in complex multi-party cases. The Rule has therefore been
amended to allow the court to dispense with depositions, in favor of other procedural alternatives,
where the circumstances require. See, e g, In re Joint E. & S. Dists. Asbestos Litig., 151 F.R.D. 540
(S.D.N.Y. 1993) (denying a motion to depose court-appointed experts; in light of Daubert and the
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gatekeeping function that 1t imposes, the Court found 1t more efficient to hold a pre-trial Daubert
hearing at which the court-appointed expert could be questioned by all parties in the presence ofthe
tnal judge).

The amendment clarifies the original Rule concerning the court’s authority to atlocate all of
the expert’s fees to one side of an action. Courts have held that where one of the parties is indigent,
the tnat court has discretion to allocate all of the expert’s fees to the party or parties with financial
resources. See, e.g., McKinney v. Anderson, 924 F.2d 1500, 1511 (9th Cir.1991) (finding that the
phrase "such proportion as the court directs,"mn an appropriate case, permits the district court to
apportion all costs to one side); Webster v. Sowders, 846 F.24 1032, 1038-39 (6th Cir. 198 8) (stating
that “[a] District Court has authority to apportion costs under this rule [706(b)], including excusing
impecunious parties from their share"); United States Marshals Serv v Means, 741 F.2d 1053, 1059
(8th Cir. 1984) (stating that discretionary power to advance fees of expert witnesses should be
exercised only under compelling circumstances). The amendment codifies this case law.

The amendment establishes a presumption against disclosure to the jury of the expert’s court-
appointed status. The risk that the court’s appointment of an expert might be outcome-determiative
is likely to be aggravated by informing the jury of the court’s appointment. Where disclosure appears
necessary under the circumstances, it should be accompanied with instructions cautiomng the jury
against excessive reliance on the appointed expert's testimony. See Lee, Court-Appointed Experts
and Judicial Reluctance: A Proposal to Amend Rule 706 of the Federal Rules of Evidence, 6 Yale
Law and Policy Review 480 (1988) (advocating the use of such instructions); ABA Civil Trial
Practice Standard 11(d).

Finally, the amendment makes clear that the procedural requirements of Rule 706 do not
apply if the court appoints a techmcal advisor who will not testify as a witness in the action. The
amendment 1s consistent with the case law on the appointment of technical advisors. See, e.g., AMAE
v. State of California, 231 F.3d 572, 590 (9™ Cir. 2000) (“Plaintiffs argue that the court commutted
legal error under Federal Rule of Evidence 706(a) by neither requiring Dr. Klein to submit a report
or allowing him to be cross-exammed. The short answer to Plaintiffs” argument is that Rule 706
applies to court-appointed expert witnesses, but not to technical advisors like Dr. Klen.”); Reilly v.
United States, 863 F.2d 149, 156 (1* Cir. 1988) (“We conclude, therefore, that Rule 706, while
intended to circumscribe a court’s right to designate expert witnesses, was not intended to subsume
the judiciary’s inherent power to appoint technical advisors.”).
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I INTRODUCTION

In Daubert v Merrell Dow Pharmaceuticals, Inc the Supreme Court urged federal judges faced with a challenge
to scientific testimony to undertake "a preltminary assessment of whether the reasontng or methodelogy underlying
the testimony 15 scientifically vahid and of whether that reasoning or methodologyproperly can be applied to the
facts m ssue " [FN1] In response to concerns raised by Chief Justice Rehnquist, [FN2] Justice Blackmun, writing
for the majority, expressed confidence 1n the abihty of federal judges to undertake such a review, noting that, among
other thing, judges "should also be mmdful” of the authority to appomtexperts under Rule 706 of the Federal Rules
of Evidence [FN3

In offermg this aside the Court jomed a long hst of recent proponents of court-appomntedexperts [FN4] The
Court's mvitation to consider court- appomted *996 experts 1s likely to receive greater attention as the demanding
requirements for admissibihity of such evidence established in Daubert{FN5] are applied te the growing volume of
scientific and technical evidence [FN6] This article speaks to judges, attorneys and others who wish to consider
using court-appointed experts by describing the experniences of judges who have appomtedexperts and suggesting
procedures and techniques for improving the use of such experts

Section II offers a brief summary of the authority of the court to appoint*997 an expert, either under Rule 706 of
the Federal Rules of Evidence or under the wnherent authority of the court The following sections describe the
findings of a multi-year study of court-appomtedexperts [FN7] Section IIT discusses how such experts have been
used in federal courts and the reasons suchexperts have been appointed infrequently In brief,we found that much
of the uneasiness with court-appemted experts arises from the difficulty m accommeodating suchexperts m a court
system that values, and generally anticipates, adversarial presentation of evidence Even judges who have appointed
experts view such appomtments as an extraordinary activity that 1s appropriate only 1n rare mstances in which the
traditional adversarial process has fatled to permit an informed assessment of the facts Section TV discusses the
problems that anise m 1dentfying and appointing a suitableexpert Parties rarely suggest appomnting an expert and
typically do not participate in the nomination of appointedexperts As a result, judges may not recogmze the need
for such assistance until the eve of trial and may have difficulty 1denufymg and instructing anexpert without
disrupting the tnal schedule Section V discusses communication with the appomnted experts Communication
between the judge and the expert 1s sometimes mhibited, especially 1n mstances in which ex parte communtcation
with the expert 1s sought by the judge Also, we found that the testimony or report presented by an appointedexpert
exerts a strong mfluence on the resolution of the 1ssue addressed by theexpert Section VI discusses sources of
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compensation of appointed experts and the problems that arise when one party 15 indigent Finally, n Section*998
VI we suggest possible changes to Rule 706 and outlinc a pretrial procedure that facilitates the early idenuification
of disputed 1ssucs arsmg from scienbfic and technical evidence, clarifies and narrows disputes, and eases
appontment of an expert when an independent source of information 1s necessary for a principled resolution of a
confhet

[ AUTHORITY TO APPOINT AN EXPERT

Two principal sources of authonty pernit a court to appoint anexpert, each envisioning a somewhat different role
for the expert Appointment under authority of Rule 706 of the Federal Rules of Evidence most directly addresses
the role of the appointed expert as a testifymng witness, the structure, language, and procedures of Rule 706
specifically contemplate the use of appointed experts to present evidence to the trier of fact Supplementing this
authorily 18 the broader nherent authority of the court o appomtexperts who are necessary to permit the court to
carry out its duties, including authority to appomt atechmical advisor to consult with the court during the decision-
making process The narrower testmomal focus and procedurat confines ofRule 706 do not envision such a role

FN8] The authority to appoint a spectal master under Rule 53 of the Federal Rules of Civil Procedure, another
source of expertise for a court, 15 addressed elsewhere m this volume [FN9] We found mstances of experts
appainted under authonty of Rule 706 functtoning much like a special master as well as preparng to offer

testtmony [FN10]

%999 A Rule 706 of the Federal Rules of Evidence

Rule 706 of the Federal Rules of Evidence specifies a set of procedures governing the process of appomtment, the
assignment of duties, the reportmg of findings, testimony, and compensation ofexperts [FN11] Other questions
such as how to 1dentify the need for aRule 706 expert, how to shape pretnial procedures to reduce conflicts between
the parties' experts, how to compensate experts, and how to reduce nterference with the adversarial process are not
addressed by the rule but are discussed m later sections of this Article

The trial court has broad discretion m dectding whether to appoint a Rule 706 expert Although 1t has been
suggested that "extreme variation" among the parties' experts 1s the primary circumstance suggesting that such an
appomtment may be beneficial, [FN12] courts frequently appointexperts because of the complexity of the 1ssues or
the evidence [FN13] Furthermore, *1000 the trial court retamns discretion to refuse to appont an expert despite
extreme variations in the parties' expert tesumony [FN147 Such experts should be appointed when they are likely
to clanfy 1ssucs under consideration, 1t 1s not an abuse of discretion for a tmal court to refuse to appoint anexpert
under Rule 706 when "additional experts would  add more divergence and opimion differences " [FN15]

Appellate courts on occasion have remunded judges of this authonity Where atriat court has been unaware of or
unclear on 1its authority to appont a neutralexpert under Rule 706 or its inherent power to do so, a reviewing court
may order the tnial court to exercise 1ts discretion and decide whether appomtment of a neutralexpert 1s justified m
the circumstances of the case [FN16] Indeed, in a case in which the experts’ testtmony 1s especially disparate on an
1ssie of valuation, a tral court should consider the value of "a court-appomted witness who would be unconcerned
with either promoting or attackmng a particular estimate of  plamtiff's damages " [FN17]The standard for review
of a tral court’s appomtment of an expert under Rule 706 15 whether the appomtment constituted an abuse of
discretion [FN18] One factor to consider n such a review 1s whether theexpert selected by the court had any bias
toward one party or one side of an 1ssue [FN19

Two recent cases demonstrale the range of functions that may be performed by court-appointedexperts Coemputer
Assocrates International v *100 Altal, Inc  [FN20] offers an example of an expansive role played by an apponted
expert 1n difficult technical itigation concerning alleged nfringement of a software copyright The question before
the court was how to separate the 1dea underlymg a computer program from 1ts expression, smce only the latter 1s
protected by copyright The parties agreed to the court's appointment of a computer science professor from the
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Massachusetts Institute of Technology to aid the judge i a nonjury trial n understanding thetechnical 1ssues of the
case In analyzmg and mterpreting the facts for the court, the appointedexpert also pomnted out deficiencies in the
legal doctrines and suggested alternative standards that would bring the copynight law protecting computer software
mnto conformity with current practices m computer science The district court adopted this proposal and assessed the
allegedly copied program under this new standard On appeal one party sought to overturn the standard, contendmg
that the district court had erred by relying too heavily on the court-appointedexpert's opinions The court of appeals
noted that the technical nature of assessments of computer software justified a more expansive role forexpert
assistance and that the appomted expert's opinion "was mstramental 10 dismantling the tricacies of computer
science so that the court could formulate and apply an appropnate rule of law "[FN21 ] Since, 1n the final analysis,
the district court judge exercised judicral authonty in reviewmg these findings, the court of appeals found the
assistance provided by theexpert to be appropriate

In contrast to thig expansive role, the court in Renaud v Martin Manetta Corp ,[FN22] relied on the appointed
expert for the more limted purpose of assessing the acceptabmhty within the scientific community of the
methodology used by the plamtiffs to measure exposure to a toxic chemical Residents of a community brought a
toxuc tort action against a nearby manufacturer allegmg injuries due to contanunated drmking water Thadefendants
chalienged the admissibihity of expert testimony by the plamtiffs *1002 concerning the level of exposure to the
chermical Estimates of exposure over an eleven-year period were based on an extrapolation from a single measure
of contamination m one place and one tme two years after the last alleged exposure The court appouted anexpert
n geochemustry and hydrelogy to assess not the general question of causation, but the narrow question of the
scientific acceptabihity of using a single data pomt to estumate exposure over such a period In her report to the
court, the appointed expert wrote, " 'It 1s unsound scentific practice to select one concentranon measured at a single
location and pownt m time and apply 1t to describe continuous releases of contarnnants over an 1i-year period ™"

FN23] On this basis the court refused to admit the evidence of exposure and, m the absence of other evidence,
granted the defendants' motion for summary judgment On appeal the plamtffs challenged the authority of the
expert to render such an assessment The court noted such duties are well within the scope of the authonty of an
appointed expert [FN24] The use of appoimted experts to comment on the acceptability of scientific methods that
underhe expert opinmions may expand as courts assess the scientific validity ofexpert testimony under the standards
established by the Supreme Court's decision n Daubert [FN25

B Inherent Authonty to Appoint aTechnical Advisor

The court's authority under Rule 706 to appomt an expert to offer testunony represents a specific application of its
broader inherent authonty to inviteexpert assistance m a broad range of duties necessary to decide a case The most
striking exercise of this broader authonty invelves appomnting anexpert as a technical advisor to confer m chambers
with the judge regarding the evidence, as opposed to offering testimony in open court and bemg subject to cross-
exammation Although few cases deal *1003 with the mherent power of a court to appoint atechnical advisor, the
power to appoint remans virtually undisputed,[FN26] tracing a clear hne from the 1920 decision of the Supreme
Court 1 Ex parte Peterson [FN27] to the recent decision of the United States Court of Appeals for the First Cireuit
in Reilly v United States [FN28] Generally, a district court has discretion to appomt atechnical advisor, but 1t 15
expected that such appomtments will be "hen's teeth rare," a "last” or "near-to-last resort "{FN29] Generai factors
that might justify an appomtment are “problems of unusual difficulty, sophistication, and complexity, mvolving
something well beyond the regular questions of fact and law with which yjudges must routmely grapple "[FN30}
The role of the technical advisor, as the name 1mphes, 15 to give advice to *1004 the judge, not to give evidence and
not to decide the case [FN31] Compensation of a technical advisor can be especially awkward, this 1ssue 1§
discussed at length i Section VIinfra

Il USE AND NONUSE OF COURT-APPOINTED EXPERTS

A Use of Court-Apponted Experts
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Many commentators have mentioned that the use of court-appointed experts appears to be rare, an 1mpression
based on the infrequent references to suchexperis 1n published cases [FN32] To obtamn an accurate assessment of
the extent to which court-appointed experts have been employed, in 1988 we sent a one-page questionnaire to all
active federal district court judges [FN33

As indicated mn Table 1, eighty-six judges, or 20% of those responding to the survey, revealed that they had
appomted an expert on one or more occasions [FN34] The figures mdicate that, taken together, these judges made
approximately 225 appointments, far more than suggested by the pauctty of published opinions dealing with the
exercise of this authonty [FN35

Table 1
TABULAR OR GRAPHIC MATERIAIL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

#1005 Of the eighty-six judges reporting appomtment of anexpert, Just over half had appointed anexpert on only
one occasion Only four judges appointed an expert 1 ten or more cases, a frequency that suggests a somewhat
systematic use of appointed experts to deal with difficult scientific or technical 1ssues In fact, the one judge who
had appointed an expert m more than twenty cases employs this mechamsm as a standard part of a pretrial
procedure i cases i which medical experts offer diametrically *1006 opposed testimony concernig the existence
of an asbestos-related injury [FN36

Durmng the telephone interviews we asked the judges to describe the cases 1 which they had appontedexperts
untder authority of Rule 706 [FN37] Three circumstances accounted for almost two-thirds of the appointments
medical experts appointed 1n personal injury cases, engmeeringexperts apponted m patent and trade secret cases,
and accountmg experts appomnted m commercial cases The appomted expert usually served a different function m
each type of case

The expertise sought by the courts n twenty-four cases was that of medical professionals concerning the nature
and extent of myurtes In thirteen of these cases experts were appointed to help assess claims for myurtes ansing
from improper medical care [FN38] In eight other cases the appomted expert considered njuries ansing from
defective products, five of which were tort claims based on injurtes caused by exposure to toxic chermcal products

FN39

The services of the appomted medical experts varied with the type of personal mjury case In cases ansing from
claims of improper medical care, the parties’ experts usually were m complete opposition and the appontedexpert
advised the court on the proper standards of medical care and treatment [FN40 During the product rability
itigation the appomted medical expert addressed the cause and extent of mjurtes In four of five tort cases about
toxic products, the apponted expert addressed the likelihood that the product caused the injunies

*1007 In fifteen cases judges sought experts with engineermg skills  [FN41] Twelve of these cases raised
questions of patentability, patent mfringement, or technical 1ssues surrounding trade secret protection [FN42]
Unlike the personal mjury cases in which the expert was appointed to resolve a dispute among the parties'experts,
n these cases the expert typically was appointed to mterprettechnical mformation for the judge Almost all of these
cases were bench trials, and the parties agreed to the appomntment of an expert to enhance the court's ability to
understand the technology underlying the dispute

In twelve cases mvolving disputes over contracts or failed commercial enterprises, judges sought the assistance of
accountants [FNA3] Often these cases imvolved complex financial transactions, and the expert was appomted to
assist the court 1n placing a value on a claum In reaching such an assessment,the appointed expert often functioned
like a special master, reviewmg records and preparing a report that was submtted as evidence in the case FN44] In
several cases the judge asked the appointed expertnot to place a value on a disputed clarm, but to address acceptable
standards of accounting that should be followed m making such a determination, or to educate the court regarding
acceptable methods for making such a determinanon
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The remamder of the appomntments were scattered across a variety of specialties and types of cases In two cases
economists were appointed to aid i class certification, in two cases handwritingexperts were appointed to venfy
signatures on legal documents, two statisticians were apponted, one to aid 1n a case chalienging the accuracy of the
Census and one m a #1008 case challenging a congressional reapportionment plan, and two attorneys were
appointed, one to address the reasonableness of a request for attorneys' fees and one to address mixed questions of
law and fact surrounding patentabihty Other appointments included a real estate appraiser to aid m a condemnation
proceeding, a geologist to advise the court on the Iikelihood of seismic activity m a construction area, a botanist to
address plant growth m wetlands, a hydrologist to address water damage to property, a geneticist to examme the
mnherited properties of a stram of seed com, a penologist to testify to prison conditions in a case charging
overcrowding, a theologian to testify to the basis in rehgion of "secular humanism,” and an agricultural economust {0
a1d 1 a farm bankruptey reorganization [FN45

B Satsfaction with Appomted Experts

The judges who appointed experts were almost unanimous 1n ExXpressing thexr satisfaction with theexpert all but
two of the sixty-five judges indhcated that they were pleased with the services provided The two Judges who did not
indicate that they were satisfied remamn open to appomting anexpert m the future One judge mdicated that he had
Iittle basis from which to form a judgment regarding the performance of the twoexperts he appomted, one expert
was calied on to do little before the case settled, and the other testified before a visiting judge The other judge that
did not express satisfaction with the process indicated some frustration that the interactions with theexpert had been
constramned by a need to avoud direct communication with the expertoutside the presence of the parties

C Receptivity to Appomtment of Experts

The second question asked n the survey ("Areexperts appointed under Rule 706 hkely to be helpful 1n certain
types of cases”™) was mtended to assess the extent to which judges consider appomtment of anexpert to be an
acceptable alternative mn at least some types of cases

Few judges fail to see any value n appomtment ofexperts by the court *1009 Eighty-seven percent of the judges
responding to the question mdicated that court-appointed experts are likely to be helpful m at least some
crrcumstances [FN46] This openness to appomtment of experts extended to judges who had never appointed an
expert, 67% of whom mdicated that such an appomtment mught be helpful

[ Reasons for Appomting Experts

Judges who had made a single appointment were asked to describe their reasons for making the appomntment
They were also asked m ancther portion of the interview what concerns led to their decision to appomt anexpert
Our mierviews revealed two distinct sets of judges who have usedRule 706 One group uses the rule primarily to
advance the court's understanding of the merus of the litigation and to enhance the court's ability to reach a reasoned
decision on the ments, a smaller group, mostly multiple users, mvokes the rule primarily to enhance settlement

1 T o Aid Decision Making

As might be expected, experts are most often appoimted to assist m understandingtechnical 1ssues necessary to
reach a decision [FN47] The desire for such assistance was attributed by the judges to a lack of knowledge 1n an
essential area, a concernt over the technical nature of an issue or 1ssues, or a concern over the need to properly
articulate the rationale for a decision Many judges mentioned more than one of these concerns
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In explamning the reason for the appointments, judges often admitted their need to become better mformed on an
essential topic of the liigation *1010 Typical comments were "l was aware of the limits of my knowledge of
[brochemustry],” and "The experts took almost diametnically opposed positions m areas m which I knew next to
nothing " In some contexts, the judge's need fortechnical expertise was coupled with a first-time exposure to a
compiex legal specialty area, such as patent law One judge said, "This was my first patent trial and 1 did not
understand the technical 1ssues relating to computers and electronics The combination of a confusing area of law
and complex, technical 1ssues led me to seek help " Similarly, another judge said,

I didn't know anything about computer software or the argot of the industry I was 1n almost total
1gnorance and at an absolute loss as to what to do to speed up the educational process and keep the trial to a
reasonable length

The need for assistance n deeision making often arose when the parties failed to present credible expert
testimony, thereby failing to mform the trier of fact on essential ssues Judges’ doubts regarding the credibihity of
testimony by the parties’ experts were common Usually an expert was appomnted when the parties' experts offered
directly conflicting testimony on topics thatwere beyond the comprehension of the court Twenty-seven of the forty-
five judges who appointed an expert on only one occasion described a situation n which both parties employed
testifymg experts These judges often described a situation i which each party offered apparently competentexpert
testimony that was n direct opposttion on virtually every tssue to the other party'sexpert testimony Such total
disagreement 1n areas unfamihar to the judge invited a general distrust of theexperts [FN48] This concern over the
integrity of testimony of experts was echoed elsewhere m the survey When Judges were asked in a separate
question what concerns led them to appomt anexpert, m eighteen of thirty-six cases Judges indicated that there was
a fatlure by one or both parties to present credible expert testimony to aid in resolving a disputed *1011 1ssuc
Appomtment of an independent expert enabled access to testimony that was thought to be both mpartial and
necessary 10 understand the testimony of the parties' expers

For example, one judge recounted his experience 1n a class action dealing with 1ssues of public safety surrounding
the construction of a school for children with multiple handicaps The proposed site was alleged to be on a seismic
fault line The case nvolved complex scientific evidence presented m an emotonaily charged setting "Outstanding
experts 1n the field on both sides" clashed "in bitter opposition to each other " They "had become advoeates * The
Judge reahzed that he could "apply the burden of proof andrule that plaintffs had not met therr burden,” but that
resolution did not seem fair because defendants had denied access to the type of testing that nught be necessary to
prove or disprove plamtiffs' claim Also, the judge was reluctant to resolve an 1ssue of public health and safety,
especially the safety of children, without addressing the merits of the claim He was uncomfortable with the burden
of proof and decided after a bench trnal to reopen the case to hear evidence from a court-appointedexpert The
expert recommended specific tests, and the court ordered that the tests be conducted The tests ruled out the alleged
seismic danger, the judge then refused to enjoin the construction of the school on the site

The second typical circumstance involved appomtment of anexpert when at least one of the parties failed to offer
expert testmony, resultng m what the judge percewved to be an inadequate presentation of 1ssues This
circumstance, reported by thirteen of the forty-five judges who had appointed anexpert on one occasion, typically
arose because of a party’s inability to pay forexpert tesimony FN49] In many of these cases the judge had heard
expert testimony by one party and could have resolved the dispute m favor of that party because of the failure of the
opponent to present countervailing expert testimony mn support of a critical 1ssue In discussing such cases the
Judges made clear their uneasiness in basing their decisions strictly on the adversanal presentations of the parties
Such a resolution would have failed to adequately resolve the disputed 1ssue and may have complicated a fair and
accurate resolution of simlar 1ssues m *1012 the future These judges were sufficiently concerned about the nature
of the proffered expert testtmony to undertake the considerable effort fiecessary to obtain an independent assessment
from an appointed expert, thereby obtamming a valid rationale for a decision FN30]

Though crrcumstances differed m these cases, each reveals a Judge's marked dissahisfaction with the parties’
experts' presentation of mformation and the traditional means of resolving such conflicting testimony In each
circumstance an expert was appomted by the court when tradittonal adversanial presentation by parties failed to
provide the court with information necessary to make a reasoned determmation of disputed issues of fact
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2 To Aid Settlement

Some judges suggested that appontment of ancxpert may bring about settlement, [FNS51] although enhancement
of settlement prospects was rarely an articulated purpose of the appomntment Indeed, the judges we nterviewed
indicated that the prospect of settlement often argued agamnst the appomntment of anexpert In the words of a judge
who had never made an appomtment, judges might be reluctant to "get afl dressed up with no place to go [FN52]

When the appomtment of an expert was made to aid m deciding the case, often the appomtment appeared to be
postponed unt 1t seemed certain that the case was unhkely to settle In twenty of the forty-five cases described by
the judges who had appomnted anexpert only once, the expert *1013 was appointed at some late stage when trial or
evidentiary proceeding was unminent or had begun [FN53] One judge indicated he would "exhaust other efforts to
settle first” and "reserve appomtment [of an expert] for a case that appears unsettleable by other means " Along the
same lines, another judge clearly separated the appomtment of anexpert from the settlement process

My purpose 1s not to encourage settlement It 1s to get better mformation for making a decision If I thought
a case mght settle, 1 would not appomnt an expert [ would send 1t to the magistrate [judge] for settlement discussion
If [the magstrate judge's] response ndicated that an expertrmight aid settlement, [ would consider [appomting one]

When the appointment was made prior to trial, nine of the twenty-two such cases we examined settled before the
expert prepared a report or offered advice

We found other evidence to suggest that judges might resist appomting anexpert if settlement were the expected
outcome Only seven of the forty-five one-time users of Rule 706 alluded to settlement in therr responses to our
open-ended question about concerns leading to the appomtment In three of those cases, the parties mdicated a
desire to settle and expressed the need for an independent assessment In those three cases, the court seemed to be
serving the limited role of selecting a neutral expertwho would guide the parties toward settlement The partics paid
for the expert and were the primary beneficianes of the appomtment In the other four cases, the court noted the
parties needed an independent assessment, but settlement was not the articulated purpose In two of those cases the
court saw the appomtment primarily as a way to crease understanding of volummous documents and widely
dispersed mnformation, and aid either the parties or the court in resolving the dispute

Judges who have appointed more than oneexpert are more hikely to view settlement as a reason to make an
appomtment, 2 majonty of those judges reported that when appointing anexpert they had i mind enhancing the
opportunity for settlement [FN54] These judges sometimes appeared to *1014 appomt an expert mn an effort to
change parties' extreme evaluations of 2 case In situations in which theexperts for the parties are highly qualified,
yet give disparate opimons {(n the words of one judge "fixed on two equally good poesitions"), an appomiment 1s
mtended to resolve the impasse and permat the parttes to move on to discussion of other issues

Most one-time users alse were asked whether they had ever threatened or proposed to appoint anexpert under
Rule 706 "as a means of improving the quakity of the expert tesiumony or resolving the case " The majority {twenty-
one of the thirty-six judges asked) said that they had not threatened to appoint anexpert for those purposes [FN55
Indeed, one judge who 15 active m encouraging settlement by other means has chosen not to use court-appointed
experts as part of his approach to settlement, he raises appomntment of anexpert only when he mtends to make an
appointment, reserving the court- appomtment process for improving the mformation available to the court

On the other hand, about one-third of the one-time users indicated that they used the threat of appointment as a
settlement device One judge describes an n terrorem effect He says that the threat 15 effective because the
authority extsts and the judge 1s known as one who will use 1t, he need not mention it each time Another judge, who
has never appointed a Rule 706 expert, reports that he has "a regular procedure for addressmg problems with
experts and focusing attention on whether a court-appointedexpert 1s needed " His expenence has been that "raising
the 1ssue has a salutary effect on the lawyers and they either settle the case or tone down the position of their
expert " Another judge found that discussion of aRule 706 appointment can be helpful when the parties' experts
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appear to agree on almost nothing Then the judge can " "huff and puff’ and say he 1s considering appontment of an
independent expert since the parties are so far apart " Such a discussion can be helpful in "narrowmg the 1ssues "
Another judge described the process and effect this way

#1015 | have threatened to use a court expert when 1 discover in the final pretrial conlerence that the
parties' experts have taken diametrically opposite positions In those cases, the parties have reviewed their position
| after I've pointed out the "all or nothing" character of thewr position and the nsks mvolved Generally, this changes .
} their evaluation of thewr cases

As with judicial involvement m settlement in general,[FN56] there 1s no consensus on the use of court-appointed |
expeits to aid n settlement The time and expense mvolved n the process, however, raises the question of whether
| an appowtment for the purpose of improving judicial decision making will be worthwhte if the partics are hkely to ’
settle

E Reasons for Failure to Appoint an Expert

Almost all judges are willing to consider the appomtment of anexpert in at least some circumstances, so the
infrequency of such appointments 15 not related to a strict opposition to the practice Our mvestigation revealed
problems n 1tentifying suitable experts, communicating effectively with such appointedexperts, and compensating
appomnted experts Many of these practical problems can be overcome and are discussed n the followmg sections
But the two pnncipal reasons given m the survey for failure to appont anexpert are the infrequency of cases
requiring such assistance and the reluctance of judges to mtrude into the adversanal process These two 1ssuesset a
limit on the opportumity to use such apponted expers that will not be overcome by improvements i procedures |

1 Infrequency of Cases Requinng Extraordinary Assistance

To better understand the reasons for the mfrequent appomtment ofexperts, we asked eighty-one judges why they [
thought the authority had been exercised so infrequently [FN57] Fifty judges indicated that they see the '
appointment of an expert as an extraordmary action The mmportance of reserving appointment ofexperts for cases
mvolving special needs was especially *1016 apparent in the responses of the judges who had made only a single i
appomntment Thirty- two of the forty-five judges who had appomnted anexpert on a single occasion indicated that
they had not used the procedure more often because the umque circumstances m which they employed theexpert l

:
!

had not arisen again They simply had not found another suitable occasion i which to appoint an expert

When we asked judges 1n the mait survey to indicate types of cases in which an appomtedexpert might be helpful,
they usually indicated types of cases that are both rare and unusually demanding, implying that appomtedexperts
should be reserved for cases with extraordinary needs Table 2 indicates the types of cases, as dentified by the ‘
Judges, m which the appointment of an expert would be helpful More than half of the judges mentioned patent |
cases Cases mvolving questions of product liability and anuitrust violations alsowere commeon candidates for such
assistance [FNS58] It follows that one reason appointments are rare 15 that the kinds of cases in winch judges are ‘
likely to require such assistance are themselves rare i

Table 2 :

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE i

*1¢17 Often appointments were made m response to a combination of unusual events, such as a fallure by the ;
parties to provide a basis for a reasoned *1018 resolution of a technical 1ssue, combined with a perceived need by
the court to protect poorly represented parties (such as minors or members of a certified class action) One judge, m

a case alleging imunies to a family arnsmg from toxic contarmnation of a water supply, appointed anexpert when the
plantsff's attorney failed to retain an expert witness to establish the occurrence of mjury to the children The judge
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could have entered a summary judgment in favor of the defendant, and suggested he would have done so but for the
presence of children The lailure of the plaintiff's attorney to presentexpert testimony and the presence of children
combined 10 motivate the court to appoint ancxpert

A number of judges mentioned the need for an appomted expert when the parties’ experts are in complete
disagreement, one judge remarking, "One needs a complete divergence n the views of the parties' experts m a
technically complex field Often experts differ, but not in a crazy way " Several of these judges questioned the behef
that court-appomted experts were bemg used too infrequently While acknowledging that such authority 15 useful,
one judge remarked, "I don't know that [court-appomtedexperts have] been used too infrequently It should remaimn
a rare device that 1s suited for unusual circumstances "

2 Respect for the Adversarial System

Respect for the adversarial system was cited as a reason for the infrequent appointment ofexperts by thirty-nine of
the eighty-one judges, including thirteen of the eighteen judges who had not appointed arexpert [FNS9] Many of
those who had appointed experts professed commutment to the adversaral process and the ability of junes to assess
difficult evidence, and indicated they would appomt anexpert only where the adversanal process had failed The
extent of the esteem for the adversanal system among the judges responding was revealed by several of the
comments of judges who had appomnted an expert on one or more 0ccasions

I believe 1n the adversary system [ was a litigator for thirty vears I don't feel comfortable takimg over the
case {ltke a small claims court, without lawyers) I don't know why I would be better *1019 equipped than the
lawyers to find a top-flight person

[T]he lawyers are pretty good about shooting holes in each others’experts It's generally a credibility
question and the jury can sort it eut

We're conditioned to respect the adversary process If a lawyer fails to explan the basis for a case, that's his
problem

In general, 1t conflicts with my sense of the judicial role, which 1s to trust the adversanes to present
mformation and arguments [ do not beheve the judge should normally be an inquisitor

A related reason for mitequent appointment of experts 1s deference by the judge to objections by the parties
Several judges alluded to such resistance with comments such as "The parties resist, saying that they have their own
experts,” and "The plaintiffs or their attorneys do not want such anexpert because it wall reduce the value of their
case | don't appoint experts without consent of the parties " Judges who favored other alternatives over the use of
court-appomted experts cited deference to the parties as an important consideration [FN60]

One of the major reasons cited by commentators for such a small number of appomtments ofexperts or advisors
under either FRE 706 or the court's inherent authority 1s the concern that by making such appoimntments, a judge may
intentionally or unintentionally abdicate ns or her judicial responsibility This specific reason was not given by any
of the judges 1n the survey, but several recent articles address procedural or structural reforms to facilitate an
increase in the use of court-appeinted experts or advisors while alleviating concerns regarding the abdication of
Judictal function as well as the additional expense and time consumed when using such experts[FN61

*10201V IDENTIFICATION AND APPOINTMENT OF EXPERTS
A Timing of the Appontiment
One of the impediments te broader use of court-appointedexperts mentioned earlier 15 the difficulty in 1dentifying
the need for an expert in time to make the appomtment without delaymg the trial [EN62] Thirteen judges indicated
that effective appomtment of an expert requires the court's awareness of the need for such assistance early m the

hugation Since the parties rarely suggest that the court appoint anexpert, judges sometimes realize that they need
assistance on the eve of tral when there 15 not sufficient time to dentify and appoint anexpert Several judges
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mdicated that they bad learned of the need for such assistance when 1t was too late

Procedures specified m Rule 706 wmply that the appomtment process "will ordmartly be nvoked considerably
before trial" to allow time for hearings on the appointment, consent of theexpert, nottfication of duties, research by
the expert, and communication of the expert's findings to the parties in sufficient time for the parties to conduct
depositions of the expert and prepare for trial [FN63] For example, one authority has suggested that identtfication
of the need for a neutral expert should begwn at a pretnal conference held pursuant to Federal Rule of Civil
Procedure 16 [FN64] However, specific procedures for identifying such a need are left to the trial judge [FN65

*1021 Tumung of the appomtment was discussed regarding fifty-two cases A majority of theexperts were
appornted at an early pomt n the litigation, but a sizable mmenty were appointed on the eve of tnal[FN66] A few
Judges cven appomted experts during or after bench trials Often, judges who acted immediately before, during, or
after tnial indicated that an earlier appointment would have been helpful Thirty-one of the judges reported that they
appointed the expert early n the pretnal process, usually at the close of discovery, leaving time to recruit anexpert
and permit the expertto prepare a report

Asked if 1t would have been helpful to appomt theexpert at an earher point in the hitigation, those who made an
appointment shortly after discovery generally expressed satisfaction with the timmng of the appomtment By
contrast, most of those judges who appointed the expert immediately before or during the tnal mndicated that
appointment earhier in the process would have been helpful [FN67] Often they noted the need to reschedule the
proceeding to permit time to appeoint and employ theexpert Another judge mentioned that an earlier appomntment
would have been helpful in recrutting more skilled experts, remarking, "Only one of the potential experts was
available With more time 1t may have been possible to choose among severalexperts "

B [nitiation of the Appomtment of theExpert

Our mterviews revealed that the imtial suggestion to appoint anexpert almost always comes from the judge, not
the parties When asked who had mitiated the appointment, almost all of the judges who responded (fifty-four of
sixty-one judges) dicated that they had In only seven instances*1022d1d the imitial suggestion come from the
parties, twice frem the plamntiff, twice from the defendant, and three tunes from both parties In one nstance the
plamtiff's suggestion for appomtment of a panel of experts [FN68] appeared to be part of a broader htigation
strategy, since the plamtiff had recommended such appointments in related litigation m other districts

C Selection of the Appointed Expert

Identification and selection of a meutral expert by the court 1s a critical step 1 ensuning the faimess of the
proceeding [FN69] When we asked why experts are appoimted mfrequently, the difficulty m dentifying a suitable
neutral expert to serve the court was mentioned by fourteen judges Some judges spoke of the difficulty in recruiting
unbiased experts with the knowledge demanded 1n htigation Some didn't know where to turn to imtiate the process,
and expressed repeatedly n the mterviews was the distrust ofexpert testimony i general Several judges doubted
that such testimony would be truly neutral, even 1f theexpert was invited to testify by the court

Those judges who actually appomnted experts did not seem to encounter such dsfficulty Only six of sixty-six
Judges reported difficulty finding a neutralexpert willing to serve [FN70] Those six Jjudges cited either difficulty mn
*1023 finding a skilled person who could be considered neutral (some had ties with the parties while others had
previously taken positions on the technical tssues that were the object of the dispute), or difficulty ;m finding a
neutral expert who would consent to serve in the position

Perhaps one reason judges who made such appointments found hittle difficulty in 1dentifymgexperts 1s that they

often appownted experts with whom they were fammbar We found that 1t 1s far more common for judges to appoint
experts that they have identified and recruited, often based on previous personal or professional relationships, than
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for judges to appoint expers nommated by the parties [FN71i

In forty-one of the sixty-six appointments, the Judge appointed anexpert without suggestions by the parties In
twenly-nine of these cases, the judge used pre-existing personal or professional contacts to dentify anexpert The
extent lo which judges relied on therr mformal networks of friends and acquainiances raises concerns about the
extent to which such networks can be relied on to provide skilled and neutraiexperts to inform the dehberations of
the trier of fact While such persons may be "disinterested” with regard to the issues of the specific case, there 1s
little assurance that such acquamtances bring an unbiased, or even a well-informed, perspective to the disputed
technical 1ssues Personal associations formed while practicing law may reflect a narrow spectrum of professional
opimon that was suited to the interests of the judges' former clients and colleagues Even if such an appowntment
results in the selection of a suitable expert, the parties fnay percetve such anexpert as biased [FN72

Judges did not always rely on friends and associates to suggestexperts, in nme nstances m which an appointment
was made without suggestions by the parties, judges contacted nearby nstitutions for assistance m 1dentifying
*1024 surtable experts to serve the court [FN73] These were almost all instances i which medical expertise was
needed, and the judges contacted nearby medical schools or associations for suggestions of candidates Such a
procedure, while more burdensome and not foolproof,[FN74] s likely to be more effective than using mformal
contacts to wdentify skilled, neutral experts

In eighteen mstances the expert was selected from a list of experts provided by one or more of the parties [FN75
Published cases commonly suggest that a court direct the parties to seek agreement on an appointment and exercise
1ts discretion enly if the parties fail to agree [FN76 Normally each party submitted a slate of experts that would be
acceptable to them Occasionally one or more names would appear on each list, making selectton easy Often the
parties identified one or more suitable experts with httle or no mvolvement by the judge When the parties could not
agree, the Judge often chose the expert from the slates after listening to objections from each of the parties

*1025 In summary, the dentification of a need for, and selection of, a court-appointedexpert appears to be a
process in which the parties mfrequently play an active role The Judge typicaily 1dentifies the need for assistance
and raises the possibility of such an appointment, sometimes very late in the pretnal process The judge 15 usually
responsible for identifymg suitable candidates and often rehes on nformal recommendations from frnends and
associates Such unsystematic approaches to identifying needs and recruttimgexperts raise doubts about the extent to
which the procedure provides the timely and neutral assistance warranted by the critical nature of the expert's tagk

V. COMMUNICATION WITH THE APPOINTED EXPERT
A Instruction of the Appointed Expert

Rule 706(a) specifies two options for mstructing the expert 1 his or her duties, both of which ensure that the
parties wilt be aware of the assignment The court may communicate with theexpert either i writing (filng a copy
with the clerk} or at a conference 1n which the parties have an opportunity to participate [FN77] In practice, judges
mstructed experts by conference call (invelving the Judge, theexpert, and the parties), mformal conferences in
chambers, formal hearings 1 open court, and letters and written orders, sometimes with accompanymg documents
and exhibits In only two mstances, one an emergency and the other a nonadversaral proceedmg, did judges instruct
experts outside the presence of the parties

Judges' mstructions were used to meet multiple needs, including (1) establishing a record of the terms and
conditions of the appomiment, (2) clanfying the role of theexpert in relation to the role of the Judge, (3) defining
the legal and technical tssues in the case and identifying the technical 1ssues the expert was to address, and (4)
establishing procedures for assembling informaton, communicating with the parties, and reporting findings and
opimions The following discussion summanzes how Judges*1026 met those needs m the cases we encountered

FN78]

Copr @ West 2004 No Claimto Ong U S Govt Works




Daniel Capra - Emory Law Journal - Court-Appointed Experts doc

43 EMORYLJ 995 Page 13
(Cite as 43 Emory L J. 995}

Regarding the terms and conditions, judges mcluded the rate of payment, [FN79] any ceiling on the total amount
of work and payment, the allocation of payment among the parties, the iming of mstallment payments, the amount
of an mitial payment, the court's role, 1f any, in reviewimng the bills and serving as a conduit for payments, and
reallocation of payments upon taxation of costs

Judges used the order of appointment to define the role of the court- appomtedexpert in relation to the judicial
role, distmguishing between the expert's duty to provide technical expertise and the judge's duty to decide the case
One judge said,

I mnstructed [the expert] that his role was to help me and that he was not to decide the case His matn role
was to interpret the language to me, give me background on computer technolegy, tell me how the various systems
work

Sinularly, another judge said, " [I] emphasized that I did not want him to give his opmion on the substance of the
chspute, but to exptan and guide me through the testimony " Another defined theexpert's role as that of
“interpreter " [FN80] On the other hand, one judge seemed to want an optnion from the appomtedexpert on the
uitimate 1ssue [FN81] He 1ssued an order "instructing [theexpert] to answer the question in the case, whether
the device m 1ssue was an infrmging device *

Occasionally words may differ m their technical and legal meanings When using legal terms-of-art, a judge may
have a special need to define *1027 issues and roles clearly For example, even n atechnical area such as patent
law, the apparent identity of technical and legal terms may be deceiving In the case of Pennwalt Corp v Durand-
Wayland, Inc  [FN82] plamnuff urged that the "doctrine of equivalents” compelled a finding of mfringement
because the court-appomted expert had testified that "the internal operations are functionally equivalent because
they perform some of the same operations " [FN83] The court emphasized that the expert was "a technical, not a
legal expert” and that, as such, he "was not expected to, and did not analyze infringement under a legal standard "
[FN84] The court went on to find that the testimony on the facts relating to equivalency was not inconsistent with
the court’s conclusion that there was no legal equivalency

In addition te defining the roles of the judge andexpert, the court also must define the 1ssues for the expert to
consider This may be as straightforward as directing a panel of physicians to determine a plamntiff's injuries,
prognosis, and the treatment required [FN85] In other cases, definmg thetechnical issues for the expert may require
an explanation of legal 1ssues as well For example, in a case dealing with conditions of confinement at a
correctional facility, the court used the appomtment of an expertto articulate the applicable legal standards [FN86

Defining the 1ssues to be considered by the expert seems to serve multiple purposes For the expert, a wnitten
defimition will serve as an essential guide to the generally unfamibar world of htigation and the role of the appointed
expert For the parties and counsel, the use of court-appomtedexperts 1s so rare that a clear definstion of the 1ssues
and the process should enhance understanding and allay concerns For the court itself, the process of defining the
1ssues may help clanfy the roles of the court and expert In one of the few cases mm which a party contested an
appointment, *1028 the court asked the parties to propose 1ustructions to theexpert After reviewing them, the court
formulated 1ts own nstructions, addressing 1ssues raised by the parties' proposals [FN87

Instructions to experts have been, at times, open-ended For example, in a complex antitrust case the court
established a process for the expert to "formulate the technical 1ssue(s) the expert thinks are appropriate and form
opinmons thereon " [FN88] If a judge wishes to have an expert examine the methodology of the parties’experts, this
should be communicated i the order of appomtment [FN89

Finally, the form of the expert's report should be defined and a process for assembling information for theexpert
should be established By detailing the formalities of reporting, the court may prevent unnecessary confusion
regardimg ex parte communications between theexpert and the court [FN90] In one reported case, the court mmvited
the parties to bring their own experts to participate i the conference at which the judge nstructed the court-
appointed expert A joint meeting of the experts at that stage could mitate a process of assembling common
mformation for all of the experts [FN91] In other cases, the court established a way for the parties to convey
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mformation to the expert without the court's participation

In several of the cases, the courts closely supervised the transfer of mformation to theexpert by specifying the
transcripls and portions of exhibits to be delivered to theexpert, rulting on proposals from the parties, *1029 and
previding for court review of additional requests from theexpert The court also permitted the expert to interview,
on the record, all lay and expert witnesses, and to view the site of the dispute [FN92]

In another case, the court provided for the expert's participation m the discovery process The expert, a law
professor with special expertise n antitrust law, was to consider all pleadings and wnitings of the parties and advise
the court and the parties about "the discoverability oftechmical matters” and the "nature [of], reason for, and
terms of protective orders " [FN93] The expert also was to advise the parties as to additional discovery that might be
necessary to render an opmion on the technical issues The expert was given explicit power to call meetigs to
resolve disputes about the formulation of thetechnical 1ssues or about discovery Disputes not resolved through this
process would be brought to the court In that case, the court extended the process of developing nformation
through the final pretnal conference After providing for a written report and deposition of theexpert, the court
ordered the parties to exchange written expert reports with each other and the court'sexpert The court also ordered
the parties’ experts to submut to depositions that would mnclude questioning by the court'sexpert Afier hearing and
cross-examining the parties' experts, the court’s expert could revise her written report

B Ex Parte Communication

1 Communication Between the Judge and the Expert

Rule 706 does not exphcitly address the 1ssue of whether the Judge and the appomntedexpert may communtcate ex
parte during the course of the liigation Case law and canons of judicial ethics discourage off-the-record contacts
between a judge and an expert witness Reacting to ex parte communication between the district court and anexpert,
one appeals court ruled that "if any experts are appointed to advise the district court on any*1030 further matters m
this litigation, they shall prepare written reports, copies of which shall become part of the record and shall be made
available to all parties or their attorneys " [FN94] Another appellate tnibunal recommended that all communications
with an expert be conducted m either an on-the-record conference m chambers or an on-the-record conference call

FN95] The norm, as stated in the Code of Conduct for United StatesJudges, 1s that a judge should not consider "ex
parte or other communications on the merits of a pending or impending proceeding "[FN96] The scope of the
term "ex parte” 1s not defined further Whether this concept 1s apphcable to court-appointed expertss unclear

A broad prohibition of ex parte communications between a Judge and a court-appomntedexpert would 1mpede
necessary communication when the expert 1s appointed to serve as a technical advisor to the court, [FN97] z role
analogous to that of a judicial clerk In such cases ether the parties consented to off-the-record discussions between
the judge and the expert or the court relied on 1ts broader mherent power to appoint the expertas a technical advisor.
In either event, the very purpose of the appointment was fo secure anexpert who would "act as a sounding board for
the judge helping the jurist to educate lumself n jargon and theory disclosed by the testimony and to think through
the entical techmical problems " [FN98] That *1031 educational function seems to contemplate ex parte
comimumcation, albeit with procedural safeguards [FN99] In the analogous context of seeking "the advice of a
disinterested expert on the law applicable to a proceeding before the judge,” the Code of Conduct for United States
Judges permits the judge to obtamn such advice and outhines a procedure for advising the parties about the

consultation [FN100]

Our mterviews revealed consuderable ex parte communication between Judgesand experts as well as some
confusion concerning the proper standard More than half of the Judges who responded to the question "Did you
communicate directly with the expert outside of the presence of the parties?" answered n the affirmative [FN101]
About half of the judges limited their ex parte discussion to procedural aspects of theexpert's service ncluding
matters of availabilty [FN102] Often lengthy ex parte communications were required to recruit anexpert As one
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Judge said "I communicated cxtensively with [the prospectiveexpert] in chambers prior to the appointment to
convince him to accept it "

Some judges expressly structured the work of the court-appointedexpert to prevent any danger of ex parte contact
by, for example, mstructing the expert to communicate only through formal reports [FN103] At least one judge,
however, regretted limiting ex parte communication, saymg that he "would not use anexpert agam unless I could
discuss matters privately *1032[The court-appomted expert] did not educate me on a one-to-one basis and that
1s what [ needed "

The remaming judges communicated with the court-appoimted experts on at least some occasions to elicit
technical advice outside the presence of the parties In most of these situations the very purpose of the appomntment
was to provide the judge with one-to-onetechnical advice We did not systematically ask about consent, but some
jJudges indicated that the parties expressly consented to the ex parte communications In all other cases it appeared
from the context of the interviews that the parties were generally aware of the arrangements and either expressly
consented or fatled to object For example, one judge had the "prior, general permission of the parties” to
communicate on a one-to-one basis with theexpert The parties expressly "agreed to waive ther nght to a report”
from the expert and "to permit continuing dialogue during the tral and the preparation of my opmmon " In addition
to dialogue about technical 1ssues n the case, the judge asked the expert to review a draft opinion for technical
errors

In one case the commumication with the expert was a side-by-side review of documents claimed to be privileged
The parties selected the expert, participated in the process of mstructing the expert, and did not oppose the
procedure The expert advised the judge of the business purpose, setting, and significance of each document In
another case, with the permussion of the parties, the expert sat with the judge throughout a lengthy tral and
discussed the evidence with lim during breaks and at the end of the day Nerther the judge nor theexpert disclosed
the contents of these discussions to the parties

Several judges devised procedures to subject their contact with atechnical advisor to some of the checks and
balances of the adversary system For example, one judge communicated ex parte with theexpert, but made a record
of the discussions and disclosed the exact content to the parties Another judge indicated that the parties’ agreement
to ex parte discussion was conditioned on his reporting the substance of such discussions to the parties These
pracedures inform the parties of the content of the judge’s information about a case and allow them an opportunity
to clanfy, rebut, or even reinforce the expert's statements By notifying the parties of the substance of discussions
and granting the parties an opportunity to respond, judges comport with the spirit of the limited permssion for ex
*1033 parte communication with legal experts in the Code of Conduct for United States Judges Such procedures
may also improve the efficiency of the litigation by focusing the attention of all participants on the same 1ssues

2 Comumunications Between the Parties and the Expert

Rule 706 also fails to address the question of whether ex parte communication should be permutted between the
expert and the parties [FN104] Some judges apply the same rules to court-appointed experts that they would apply
to themselves [FN105] This would seem especially apt for cases i which the expert, as a technical advisor, 15
imtimately mvolved in the decision-makimng process Even i the absence of an explicit order, however, attorneys
should be aware that "ex parte attempts to influence theexpert are improper " [FN106

We found that about half of the responding judges permitted direct, separate communication between theexpert
and one or more parties Often, the nature of the appointment and the role of theexpert led naturaily, if not
mexorably, to that practice The clearest example was the medical exammation of a party by anexpert to determine
the extent of npurnes Normally such examinations are conducted 1n private (1 e, techmcaly ex parte) with a copy of
the report furnished to the parties and the *1034 court [FN107] Adversanal participation would invade the privacy
of the party and might compromise theexpert’s ability to obtain information en which to base a diagnosis

Copr @ West 2004 No Clamto Cng U S Govt Works




Daniel Capra - Emory Law Journal - Court-Appointed Experts doc

43 EMORYLJ 995 Page 16

{Cite as' 43 Emeory L J. 995)

Several judges would perrmit ex parte commumication between partics and expert witnesses under special
circumstances Most of these nstances concerned nvestigation of facts to support theexpert's assessment For
example, 1n a case in which an appointed expert also served as a special master, the judge permutted the expert to
clarnfy questions that he or she had posed by commumcating directly with the parties The judge mstructed the
expert to disclose fully to the parties all separate commumications In a more traditionalRule 706 appontment, the
expert was required to examine a list of secret ingredients i a product The judge and parties carefully crafted a
way for the defendant's agent to communicate the trade secrets so that only the secrets were disclosed to theexpert
and no discussion of other 1ssues was permitted In another case, the yjudge permitted theexpert to meet separately
with the parties as a part of the expert's assignment to formuiate a proposed remedial decree The judge reasoned
that "because [the expert] was looking at alternative remedies, he needed to look behind the claims and 1dentify the
needs of the parties " [FN108

In several cases, ex parte communication between an expert and a single party appeared to have been
unnecessarily closed While there may have been a special need to exclude the opposing party 1n these cases, none
was apparent For example, in one institutional case the judge "pernutted theexpert to communicate directly with
the officers at the fmstitution] with the 1dea of getting the fullest possible report of conditions " In another case,
the judge permitted the expert to "interview the *1035 parties about entries in their books and records" and to seek
"Justification or explanation for various entries " In yet another case the judge stated that "the nature of the task,
including the collection of billing records, required that the partics be able to meet with theexpert to furnish
information "

In each of these cases the ex parte contact seemed to be more a matter of convenience than necessity Permutting
the opposing party to participate might prevent due process challenges Becauseexpert communication with parties
separately may, in effect, generate evidence outside of the adversarial system, due process may require that the
adverse party be nottfied of the ex parte contact and be given an opportumty to be present at the meeting(s) or, at
least, to respond to the substance of the communication Absent precautions, a broad grant of nvestigative authority
to an appointed expert may be susceptible to challenge on due process grounds We did not uncover any such
challenges relating to court-appointed experts, but several cases dealing with the powers of special masters may
provide useful analogies [FN109

C Pretrial Reports and Depositions

Unless the parties agree otherwise, the court-appomnted expert must advise the parties of any findings, submt to a
deposition by any party, and respond to cross-exammmation of his or her tesimony, 1f any, at trial[FN110] Findings
may be presented m a written report, by deposition, 1n testimony*1036 1n open court, or through some combination

of the above [FNI111

We found that, except when used as a technical advisor, [FN112] the expert mvanably reports findmgs to the
parties In several cases the parties met mformally with the expert to discuss his or her report Generally, the
findings are m the form of a wnitten report furmshed to the court and the parties In two instances theexpert
reported orally to the parttes, once by deposition, and once in a meeting n the judge's conference room In the few
cases where the expert was appoimnted immediately before or during tnal, theexpert reported by way of testimony at
the tnal or hearmg One Judge reported the practice of using the report of theexpert as the equivalent of direct
testumony at the trnial

Three of the judges, all of whom had appointedexperts more than once, asked the expert for a prelimmary report,
then perrmitted the expert to modify this report after reviewing the reports of the parties'experts The use of a
preliminary report "serve [s] to give [the judge] an mdependent report” and allows "an opportunity to take nto
account the reports of other experts " Formal depositions are relatively infrequent, occurrmg in about one case 1n
four
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D Presentation of Expert Opinion in Court

1 Frequency and Nature of Testimony

Although Rule 706 seems to anucipate that court-appomted experts will testify at trial, [FN113] our carlier review
of reported decistons found that* 1037 court-appomted experts can serve a range of nontestmonial functions during
different stages of the liigation [FN114] Aithough pubhshed opimions reveal some instances of court-appomted
experts presenting testimony at trial, [FN115] references to nontestmonial functions were two 1o three times more

frequent [FN116

Our mterviews revealed that tesimomal use of experts was more frequent than suggested by the published
opimons Roughly half of the cases discussedby the surveyed judges mvolved court-appomntedexperts’ testimony
presented m court, usually at a tnal, less frequently at a pretnal evidentiary hearing Approximately one mn five of
the testimonial uses of court-appomnted experts occurred in Jury trials On the other hand, settlement was less
frequent than commentary on Rule 706 led us to expect [FN117

2 Adwvising Jury of Court-Appointed Status

One of the controversial aspects of Rule 706 1s that tt explicitly grants the trial judge discretion whether to mnform
the jury that the expert was appointed by the court [FN118] Some commentators have opposed informing the jury
of the expert's status, fearing that that knowledge that the court appointed theexpert will undermune the adversanal
system and dominate the jury decision-makimng process [FN119] One court concluded that a court- appointedexpert
"would most certamly create a strong, 1f not overwhelming, impression of "'impartiality’ and 'objectivity’ which
could potentially transform a tnal by jury into a tnal by witness "[FN120

Reference to the court's role 1n the appomtment of an expert, however, has rarely been challenged in litigation,
and there 1s Iittle case law on the 1ssue [FN121] When faced with such a challenge, courts may be concerned that
scientific proof will "assume a posture of mystic mfalhibility 1n the eyes of a jury of laymen "[FN122] The tnal
court retains discretion, however, to decline to place a judicial imprimatur on a witness 1f concerned that the jury
will give undue weight to a court's expert [FN123

Only seven jury inals were identified from the interviews m which the court-appointed experpffered testimony 1n
court In all but one of these cases, the judge or the party calling the witness informed the jury of theexpert's court-
appointed status In the only exception, 1t appears that*1039 nesther party was sufficiently advantaged by the report
to want to underscore its source At the other extreme, one judge reported that the advantaged party called thesxpert
"with great flourish," had the order appointing the expert read to the jury, and asked a series of questions
emphasizing neutrality, the source of the appointment, and the method of payment

We found no consensus about whether courts should permit or prohibet the identification of arexpert as appointed
by the court One judge dectared that the jury "should know" because the fact that "one of theexperts was not paid
by a parly” is “refevant to the assessment of credibility " Another found a benefit from disclosure m that "the
knowledge that such a disclosure wll be made 1s effective n bringing about settlement " One judge would vary the
disclosure with the type of case, permitting disclosure of court sponsorship of atechnical expert in a patent case, and
not permutting 1t of an orthopedicexpert 1 a personal injury case

In two of the cases 1n our study, the judge disclosed the appomnted status of theexpert and 1ssued a cautionary
mstruction that the fact of court appointment should not result in giving greater weight to thatexpert than to the
parties’ experts One of the judges who reported using the cautionary mstruction said, ™ [I am] not satisfied with the
current procedure because T don't thimk the jury should be mfluenced by the act of the judge i appommting the
expert "
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Two judges who had used court-appointed cxperts on multiple occasions indicated that they would use m hmme
rulings to prevent the lawyers from calling attention to the court-appointed status of the witness One recommended
the following procedure to disguise the status "I would allow the favored party to call the expertand allow the other
party to cross-examine | would mstruiect the lawyers not to mention the fact of appomtment "

Qur impression 1s that none of the judges doubt that the status of theexpert 1s relevant to credibility The question
18 whether a jury can weigh credibility without being unduly impressed by the neutral posture and apparent judicial
imprimatur of the court's expert As we discuss below, Judges and junes both tended to reach conclusions that were
consistent with the advice of a court-appointed expert Given that finding, concern about undue influence seems
reasonable

*1040 3 Sequencing the Testimony of the Court-AppomtedExpert

How should the court-appomted expert's teshmony be sequenced m relation to the testmony of the parties'
witnesses” The timing and sequence of the testimony may have senous effects on the jury’s recollection of the
evidence and may distort the normal prnimacy and recency benefits that accompany the opening and closing
presentations during the trial [FN124] A presentation by the expert in either the beginning or the end of the trnal can
be expected to have greater influence than a presentation during the nmuddle of the tnal (e g, after the close of the
plaintiff's case and before the defendant presents direct testimony) The logic of the case, however, might suggest a
different sequence, for example, after the testimony of the experts for both parties [FN125] The trial court has
discretion to control the order of presentation of the evidence [FN126] With little additional gmdance from the
rules or case law, courts have explored this question on a case-by-case basis

The judge m one series of cases called an expert and asked three questions to eheit theexpert's opimion [FNi27]
The party most disadvantaged by the expert's report was then allowed to cross-examme In the other six cases in .
which a court expert testified at a jury tral, the judge more or less left the 1ssue of presenting theexpert to the i
parties Indeed, in none of the six cases did the judge ask any questions of theexpert The absence of questions from I
the judge contrasted starkly with the practices of judges in bench trials n almost all of the bench trials, the judge |
reported asking questions of the expert i

|
|

In two of the six cases described above, the judge reported that the*1041 party favored by the court-expert's
report called the expert and conducted a direct examination I[n all cases, the disadvantaged party cross- examined
In cases in which the judge directly called theexpert, both parties had an opportunity to cross-examine

4 Effect of the Testimony of the Appomted Expert

Our interviews revealed that juries and judges alike tend to decide cases consistent with the advice and testimony ‘
of court-apponted experts We asked, "Was the disputed 1ssue resolved in a manner consistent with the advice or )
testimony of the 706 expert? Of fifty-eight responses, only two indicated that the result was not consistent with the {
guidance grven by theexpert Both of those cases involved bench tnals in which the judge pursued a legal analysis ;
that was independent of the techmecal 1ssues In one, the judge decided about an appropriate remedy but found 1t ;
useful to have the expert's analysis of the strengths and weaknesses of an alternative proposal In the other, the ’
judge ruled that the plamtff had not met its legal burden of proof [FN128] Two of the fifty-eight judges indicated ;
that the expert did not give any advice, but simply had explammed the technical tssues and the testimony of the
parties’ experts Three judges ndicated that the information provided by theexpert was used n conjunction with
other nformation to shape a resolution of the 1ssue

In the remaming fifty-one cases, mcludmg seven jury tnals, the outcome was consistent with theexpert's advice
or testrmony Whether the advice of the expert influenced the outcome 18, of course, another matter Twenty-one of
the judges who indicated consistent outcomes also volunteered the information that theexperts' opmions were not
the exclusive, or even the most ymportant, factor in determining the outcome of their cases Seven of the twenty-one
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cases seltled following the submissien of theexpert's report or testimony, and the judges believed that the resolution
was conststent with the report of the appointedexpert In the remaining fourteen cases the judge indicated that the
report or testimony of the apponted expert provided a context for understanding and evaluating other evidence
presented by the parties

In eleven of those fourteen cases the judge ndicated that he or she followed*1042 the advice of the appointed
expert, either generally or regarding one of several 1ssues For example, one appomtedexpert set forth a general
plan for restructuring a business following a declaration of bankruptey The parties made additions and alterations to
this plan which the judge then adopted One appointedexpert outhned the historical and legal backgrounds of the
prolibitions on sex discrimination 1 athletics, which were then used n assessing the testtmony of the partics'
experts In another case, the judge used anexpert on mstitutional conditions while maintaming that theexpert was
"neutral and recited the conditions” without giving "a final opinion statement " At the same time, theexpert gave the
Judge "ideas about solutions” that benefited all parties

In three of the fourteen cases the yjudge had questioned one party'sexpert testimony, but the appomted expert
confirmed that testimony While the resolutions of the cases were consistent with the testimony of appointed
expetts, 1t 18 clear that the testtimony of each appomnted expert was one of several sources of information mfluential
n resolving the case In one of the three cases, the judge reported that theRule 706 expert confirmed the testimony
offered by the plantiff's expert, removing the judge's doubts about the plamntiff's evidence and paving the way for a
ruling that the plamtiff had met his or her burden of proof In a sentencing matter, the Judge "was able to use the
expert's testimony to craft modifications of the sentence and recommendations for conditions of confinement " In
another case, the expert confirmed the judge's impression about the abnonmality of a defendant's record- keepmg
practices on a crifical point

In discussing thewr appointment of an expert, judges often expressed enormous personal and professional respect
for the expert [FN129] In at least two cases, the expert was appointed primanly to serve as atechnieal advisor to
the judge and not as a witness In such cases the judge's rapport with theexpert mplied a faith in the expert's
credibility that could easily have led the judge to follow the advice of the expert

One judge n a bench trial reported that he gave more credence to the 706expert and to the parties’ experts with
whom the 706 expert agreed than to the opposing expert Another judge reported that the appomted expert's
testrmony was "very mfluenfial” m a bench tnal Another judge *1043relied more on the 706 expert because he was
neutral In yet another case, the judge reported mixed reliance on a 706expert "In some areas, his testimony
dominated, n others, the parties' experts had superior knowledge Some [of the parties' experts] were national
experts who were quite knowledgeable " In only one instance did 2 judge indrcate disagreement with the court's
expert

Our final question when the case mvolved a jury tnial was, "Ihd the testimony of the court-appointedexpert
appear to overwhelm the expert testmony offered by the parties?" In a dozen jury cases,[FN130] it appears that the
testimony of court-appomnted experts dominated the proceedings In general, the testmony of the court'sexpert
affirmed the testmony of one of the parties' experts thereby overcomin g contrary evidence

The most dramatic illustration of dorminance by a courtexpert occurred m a case 1n which a large number of
workers claimed damages due to working conditions At the behest of the court, a physician examined all of the
workers and reported findings for each plamtiff The physician's court-appointed status was disclosed to the jury,
and the judge reported that "the yuries discounted theexperts for each side " In fact, 1n each individual case, the jury
followed the findings of the court-appointed expert, finding sometimes for the plamtff and sometimes for the
defendant

In a series of asbestos cases, a judge mdicated that the testimony of the expert must have overwhelmed the
testimony of the epposing experts Each of four jury verdicts agreed with the courtexpert that the plaintff had not
suffered an asbestos-related ympairment [FN131 J In another case involving a question of samity, the judge was "sure
the testimony of the court-appointed expert was decisive for the jury " In another Jury tnal, the judge found the
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appointed expert to be a "brilhant" person who "overshadowed every otherexpert” and "was recognized as an
authornity by the experts of both parties " In one jury case, the court'sexpert was the only expert In yet another case,
the judge said that the jury "agreed *1044 with" the 706 expert, but the judge found the word "overwhelm” too
strong to describe the jury reaction In another case the judge said theexpert's testimony "was the most credibte and
was therefore given more weight ”

In three of the twelve jury cases judges did not find testmony of the court-appomtedexperts to dominate the
Jury's decision In two, judges said that they were unsure of the influence of the court'sexpert on the jury Finally, n
one case the judge recalled that the jury "awarded an amount that reflected a compromuse between the amount
supported by the 706 expert and the amount supported by theexpert of one of the parties

We are wary of overstating the strength of these findings in hght of the mability of social psychologists to
demonstrate greater deference to appomted experts by jurors m controlled laboratory settings [FNI132] The
Advisory Committee notes accompanymg Rule 706 wam that "court-appointed experts acquire an aura of
nfallibihty to which they are not entitted " [FN133] Our findings of consistency between appomted experts'
testmony and the resolution of disputed 1ssues seem to justify this concern

When viewed 1n the light of the circumstances leading to an appointment, perhaps 1t should come as no surpnise
that the outcome of a case 15 greatly influenced by the tesimony of an appointedexpert Since the absence of an
mmpartial factual basis to decide the case was a prerequisite to the appoiniment, 1t follows that the testimony of the
appointed expertis hkely to be influential The primary reasons for appointment of anexpert were erther a failure of
the parties to offer credible expert testtimony or an actual or anticipated conflict m the tesiimony of the parties'
experts that defied resolution through traditional means Regarding the falure of advocacy cases, we reported {in
Section I1I) that m eighteen of the thirty-six cases involving judges who had usedRule 706 only once, the judges
mdicated that there was a failure by one or both parties to present credibleexpett testmony In many of these cases
there was no credible evidence at all on the technical 1ssue Given a void of evidence on a critical 1ssue, the court-
appomted expert's testimony would necessanly be imfluential

*1045 Similarly, 1n cases with an unresolvable conflict among the parties’experts, the equipoise 1n the evidence
prior to appointment renders the court-appointed expert hikely to tip the scale to one side or another Any other
result would raise significant questions about whether there had been a need for an outsideexpert These reasons
tend to explamn and qualify our findings Nevertheless, the central finding 15 clear judges who appomted arexpert
mdicated that the final outcome on the disputed 1ssue was almost always consistent with the testimony of the
appomted expert

In summary, the concerns of judges and commentators that court-appointedexperts will exert a strong influence
on the outcome of htigation seem to be well founded Whether such mfluence 1s appropriate 1s a different question
In almost all cases, the jury was aware of the expert's court-appomted status and seemed mfluenced by theexpert's
apparent neutrality Some yudges thmk that 1t 15 important for the jury to know the status as an aid 1n assessing
credibthty Some judges who presided over jury tnals, however, expressed misgivings about permutting revelation
of court-appointed status because 1t seemed to have led to automatic rehance on theexpert by the jury Potential
contrels, such as imposing 1 lmne restrichons on lawyers and camouflaging the source of a witness, remam
untested

Judges were, of course, always aware of the experts' status In their instructions to experts and in the course of
work with them, judges frequently showed a conscious effort to mamntain control of the legal and policy analysis
and decision making, while miting techmical mformation and advice to a subsidiary, imstrumental rtole
Nevertheless, our interviews reveal a high degree of consistency between the outcome of htigation and the
testimeny and advice of court-appointed experts

VI COMPENSATION OF COURT-APPOINTED EXPERTS
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Payment of court-appointed experts prescats an awkward problem for judges Although judges appont the
experts, typically judges must tum to the parties for compensation Furthermore, because anexpert may serve long
before the case 15 resolved, a means must be found to provide prompt payment while retaining the option of
reallocating the expenses among the parties based on the resolution of the 1ssues Parties may resist compensating
experts they did not retain and who offer testimony that 1s damaging to thewr interests If the parties balk at payment
the judge must either *1046 enforce payment by means of a formal order and a hearing, thereby disrupting the
liugation and ncreasmg the level of acrimony between the parties, or postpone paymentthereby leaving the expert
uncompensated for an indefinite period

Interviews with judges suggest that such practical problems in providmg compensation can thwart the
appomtment of an expert Judges expressed concerns regarding payment when describing how theexperts were
compensated [FN134] and at a number of other pomts in the mterviews When asked why more judges do not use
court-appomted experts, fourteen judges focused on the difficulties 1 providing compensation Rehance on the
parties for payment of fees was cited by several judges as the principal reason for restricting apporntment ofexperts
to cases 1n which the parties consent to an appomntment As one judge who had never appomted amexpert stated, the
lawyers find the process "hard to justify to ther chents when the client 1s paying forexpert tesimony already,”
particularly when the court-apponted expert may "hurt the client's case, making the client even angner " When
asked what changes n the rule would make court-appointedexperts more useful, the most common suggestion from
judges was for clanfication of the means of compensating theexpert [FN135] While appointment of an expert
poses many practical problems, providing a mechanism ensuring the prompt compensation for appomntedexperts
appears to be one of the more serious ones

Rule 706, supplemented by statutory authority and case law, grants judges broad discretion n allocating the costs
of appointed experts among the parhies but allows httie opportunity to turn elsewhere for compensation The
following sections address four different circumstances that affect the manner of compensation special mstances of
land condemnation actions and crminal cases m which the rule permits theexpert to be compensated from public
funds, matters involving generat civil liigation (m which the court must rely on the parties for compensation),
general civil hugation when one of the parties 15 mdigent, and occasions when the court wishes to employ a
techmical advisor as opposed to a testifying expert

*1047 A Statutory Basis for Compensation from Public Funds

In two circumstances, land condemnation cases and criminal cases, Rule 706 and related statutes authonze
payment of the appointed expert from public funds In land condemnation cases, all costs, wcluding fees for an
appointed expert to testify regarding compensation for the taking of property, are assessed agamst the government,
not the property owner [FN136] In the few instances we encountered m which anexpert was appointed to assist in
a condemmation proceeding, the fee was paid by the Department of Justice with hitle difficulty

Obtaming payment for experts m criminal cases follows a similar process Agam, the rule and related statutes
FN137] permit payment of the expert's fees from public funds The Criminal Justice Act authorizes payment of
cxperts' expenses when such assistance 1s needed for effective representation of mdigent ndividuals in federal
crmimal praceedings [FN138] In crimimal cases m which the United States 15 a party, the Comptroller General has
ruled that the source of payment 1s to be the Department of Justice, not the Admumstrative Office of the U S Courts
FN139] Four judges revealed that they had appotnted experts to and 1n assessing the physical or mental condition
*1048 of a defendant, three of the judges ndicated no difficult i obtaming payment, while one ndicated some

mitia! reluctance by the Department of Justice followed by prompt payment

B Payment of Fees by Parties

In the most common litigation context, the court appoints anexpert with the expectation that the expert will offer
testimony at a tnal or hearing or produce a pretrial report that will faciinate settlement Except for erimnal and land
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condemnation cases, under Rule 706(b) "the compensation shall be paid by the parties i such proportion and at ;
such time as the court directs, and thereafter charged m like manner as other costs "[FN140] The flexibility of the
rule permits the court to rely on the parties to compensate theexpert when service 1s rendered rather than waiting
unti] the conclusion of the hitigation The court may order the advance payment of a reasonable fee [FN141] for &
court-apponted expert and defer the final decision on costs assessment until the outcome of the hitigation 1s known

FN142] Such an order 1s intended to limut the possibility of a deferred payment's brasing anexpert's testimony n
favor of (or against) the party with the *1049greatest ability to pay [FN143] The court may allocate the fees among
the parties as 1t finds appropriate both as an interim measure and m the final award One court has held that the
"plain language of Rule 706(b) permits a district court to order one party or both to advance fees and expenses
for experts that 1t appomnts " [FN144] In brief, the court has discretion to order a single party to pre-pay the full cost
of the appointment [FN145

At the conclusion of the hitigation, Rule 706 also provides that the expert's "compensation shall be charged n
hike manner as costs " [FN146] This means that "costs shall be allowed as of course to the prevailing party unless
the court otherwise directs " [FN147] Courts sometimes have apportioned fees among the parties, 1n some cases }
simply sphtting the costs equally [FN148] and n other cases basing the apportionment on the outcome of*1050 the
hitigation [FN149] Of course, 1f the parties settle short of a resolution on the ments of the dispute, allocation of the
expert's fees may be part of such a settlement agreement

Most judges require the parties to spht theexpert's fee, with the party prevailing at trnal being resmbursed for 1ts
portion Often the parties arnive at this arrangement without judicial mvolvement In other instances,especially
those m which the parties are reluctant to endorse the court's appointment of anexpert, the judge may issue an order
that requires the parties to pay a fixed amount to cover theexpert's fees In several cases in which an appoted
expert served for a lengthy period, the court required the parties to make penodic payments mto an account from
which the court then compensated the expert Judicial participation in the payment process varied greatly Some
Judges permitted the expert to il the parties directly, other judges had the expert submit the bill directly to the |
Judge with copies to the parties and required the parties to pay a proportional amount unless they objected to the :
bill

Obtaming payment for the expert from the parties proved to be troublesome n several instances As one judge ]
noted, "It [1s] a bitter pill for the disadvantaged party to have to pay for harmful testimony "[FN150] Occastonally, i
one of the parties would simply refuse to pay Then the judge generally held a heanng and, when necessary,
demanded that the payment be made In several mstances the court had to mmpose injunctive relief as a means of
ensuring that the payment was made In discussing these instances the judges repeatedly mdicated their great
uneasiness at the prospect of incurring the services of anexpert and then bewng unable to pay for those services in a
trmely manner Concerns about securing payment moved several judges to employ a court-appointedexpert only
with the consent of the parties

*1051 C Compensation of Appomted Experts When One Party Is Indigent

As a practical matter, the indigent status of one or more of the parties restricts the ability of a court to allocate the
. expense of the expert among the parties The court has the authority to order the nonindigent party to advance the
| entire cost of the expert [FN151] However, the judges indicated a great reluctance to employ suchexperts when the
expense cannot be shared We asked a number of the judges, including those who had not appointedxperts, what :
|
I

they would do 1f one of the parties was mmdigent Often they responded that they would proceed with the evidence at
hand and decide the case to the best of their abilities, since foremg one party to bear the full expense of the court-
appointed expert was a step they were unwilling to take

We found six instances m which a judge appointed anexpert when one or more of the parties were mdigent In
each case, the mdigent status of the party limited the extent to which the party could presentexpert testimony,
limited the effectiveness of the adversanal examination of the opponent's contentions, and raised concerns that the
Judge sought to address by appontment of anexpert Three of these cases involved prisoners proceeding pro se and
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challenging the conditions of their mcarceration In each circumstance there was reason to believe that there was
merit n the prnisoner's complaint, [FN152] and the court appointed an expert with the expectation *1052 that the
expert would be compensated by the state In one recent prison condition case, the court indicated that 1f plaintiff
prisoners could properly demonstrate indigence, the court would appointexperts and require the defendants to pay
FIN153] Experts were appoimnted in two other cases, but in both cases alternative authorities for appointing arexpert
and imposing costs on the defendants were utthzed [FN154

The most difficult circumstance identified concerned the appointment of anexpert in a surt by an indigent famuly
contending that exposure to toxic chemicals caused a number of physical injuries as well as emotional harm The
mdigent status of the planuffs limited the amount ofexpert testimony they offered The judge doubted the integnty
of the defendants' expert testimony and appomted anexpetrt to testify about whether the chemicals had carcinogenic
properties The judge indicated that the presence of children as plamntiffs m the case caused him to be especially
reluctant to decide the case without additional expert testimony, since the children as well as the parents would be
barred by an adverse judgment from raising future claums In this case, much of the difficulty was avoided when the
defendant agreed to pay the expense of the court-apponted expert

These few mstances suggest the difficulties that may be encountered when addedexpert assistance 1s required and
one or maore of the parties are mdigent Although Rule 706 supports the mmposition of the expenses on the
nonmdigent party, [FN155] judges seem willing to impose one-sided expenses only when the indigent party's claim
shows some ment, or when the nonindigent party has agreed to assume the cost of theexpert The difficulties in
providing payment m such circumstances suggest that the *1053 few nstances recounted above may be far
overshadowed by nstances 1n which no appomntment was made because of an mability to find a means of farrly
compensating an appointed expert [FN156]

D Compensation of Technical Advisors

Finally, it also proves difficult to compensate an expert appointed as a "techmical advisor” who may confer in

private with the judge and who 15 not expected to offer tesimony Through our nterviews we identified several i

mstances m which a Rule 706 expert advised the court on the mnterpretation of evidence submutted by the parties |

rather than presenting evidence as a wiiness Payment in these circumstances was simplied by the fact that the ‘

: parties apparently consenied to the appomtment and agreed to share the cost of theexpert In a limited number of |

' ctreumstances, the Admimstrative Office of the U S Courts has been willing to assume the costs of such services, |

but the Admimistrative Office has demied requests for such services where appomntment of such anexpert would be

appropriate under Rule 706 of the Federal Rules of Evidence or under Rule 53 of the Federal Rules of Civil

Procedure Securing compensation for a court-appointed expert remams an impedmment to the full utihzation of
Rule 706

In Really v Unuted States ,[FN157] the Court of Appeals for the First Circuit addressed the district court's use of a :
techmical advisor and payment of the technical advisor's fees and expenses by the Admimstrative Office Citing
statutory authority that permits the judiciary to employ consultants and experts [FN158] the district judge petitioned
the Director of the Admimstrative Office for permission to appomnt and compensate atechnical advisor. [FN159
The judge expressty disavowed appomtment under authority ofRule 706 since he wished to employ the expert to
i advise him n chambers regarding interpretation of evidence presented at tnial, and not to present additionat* 1054
| evidence or testtmony Pernussion to appomt thetechnical expert was granted and the expert was compensated from
the funds appropnated to the judiciary We are aware of only one other instance in which the Admmistrative Office
has agreed to pay the expenses of atechnical advisor. [FN160] In both of these instances the payment was at the
behest of a plantiff who suffered childhood injuries In one case, the proceedings were nonadversanal, in the other,
the presentation on a highly technical 1ssue was one-sided [FN161] It seems that this form of payment 1s available
only m very unusual circumstances in which theexpert 1s to provide techmcal assistance to the judge rather than to
present evidence to the court, and 1n which the Dtrector of the Administrative Office has approved such an
expenditure prior to the appomntment
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VIl IMPROVING THE USE OF COURT-APPOINTED EXPERTS

This section presents the judges' overall assessments of the service provided by the court-appointedexperts and
their suggestions for improvements m Rule 706 and related procedures A pretrial procedure 15 descnibed that 15
mtended 1o ease the consideration of scientific and techmcal evidence The pretrial procedure 15 based on early
wdentification of 1ssues hikely to require expert tesiimony, specification of disputed 1ssues of science and technology,
and screening of expected testimony of parties'experts This procedure will dimimsh the difficulties that anse when
a judge determmes that appointment of an expert 15 appropriate

A Satisfaction with Appointed Experts and Suggestions for Improvements

The judges who appointed experts were almost unanimous m expressing their satisfaction with theexpert all but
two of the sixty-five judges *1055 indicated that they were pleased with the services provided [FN162] Whatever
difficuliics may have arisen as a result of the appointments, the judges ndicated that the appomtedexperts provided
highly valued services [FN163

When asked about the need for changes, most judges indicated that they were satisfied with the present form of
the tule [FN164] Those judges who suggested changes focused on problems that have been discussed earlier,
especially problems related to compensation [FN165] and ex parte commumication [FN166] In general, the
suggestions called for more guidance concerning the exercise of judicial discretion m these areas These suggestions
are reviewed i order of theur frequency

Ten judges repeated their concern over difficulties in compensatmg the appoimntedexpert and recommended more
explicit guidance concerning atlocation of costs The need for guidance 1s especally great where one of the parties
13 hard pressed to make an equal contribution The difficulty of imposing costs on mdigent parties caused four
judges to suggest that a separate fund be established to permit compensation ofexperts i such *1056 cases
[FN167] The present rule grants the judge authonty to allocate compensation expenses under almost any plan that
he or she regards as appropniate and that 1s not arbitrary or capricious [FN168] Some clarification concerning the
exercise of this authority may be beneficial

S1x judges mentioned the need for more guidance concermning ex parte communication between the judge and the
expert [FN169] These judges mentioned therr frustration n avoiding ex parte communication when theexpert was
apponted to educate the yudge regarding unfamihar issues The presentform of the rule does not exphettly address
such use, 1t focuses mstead on the testimonial function of suchexperts and reliance on cross-exammation to guard
agamst as These judges recommend that the rule (or perhaps the Advisory Commutteg notes) be amended to
address the appropriate forms of interaction with an appomtedtechnical advisor. Such a reviston could define the
extraordmary circumstances that justify ex parte communication [FN170] The aim would be to balance the feit
need of some judges for techmcal advisors with proper deference to adversanal principles For example, an
amendment to the rule or notes could describe the circumstances that would ment such assistance, the extent to
which-and the manner m which-the parties should be given an opportunity to confront facts communicated to the
yudge, and the procedures used to guard agamst wnproper delegation of judicial authority Such an amendment could
also address circumstances under which ex parte communication between the judge and the appointedexpert could
be undertaken with the prior exphcit consent of the parties

Three judges were concerned with the difficulty in selecting a neutral, unbiasedexpert and commented on the
need for greater access to candidates who are both independent and knowledgeable One judge suggested that
independent panels of experts be assembled to consider various topics *1057 of concern and report to the courts,
another suggested establishing a pool of independentexperts who would only serve when apponted by the courts,
and one suggested that outside organizations should play a more active role in directing courts to competent,
mdependent experts The facts that judges often appomnt experts with whom they are acquainted and that some
judges reported difficulty finding experts [FN171] suggest that judges may welcome opportumties to consiuder
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experts presenting a broader range of professional expertise and opiion [FN172] Cooeperation with organizations
outside the yudiciary may expand such opportumities [FN173]

Two judges recommended that Rule 706, or a parallel rule of civil procedure, attend more to the pretrial aspects of
litigation [FN174] One of these judges suggested thatRule 706 should be framed withm the Federal Rules of Civil
Procedure rather than the Federal Rules of Evidence [FN175] Placement of such authonity 1n the Federal Rules of
Civil Procedure would be consistent with the rules increasing attention to issues relating to* 1058 expert evidence
and pretnal procedures, [FN176] and would permit mtegration of the rule allowing for court-appointedexperts with
the authonty for appomntment of special masters [FN177] Consideration of a rule of civit procedure for court-
appounted experts could also provide an occasion to consider procedures for exercising a court's mherent authonty
to use technical advisors. [FN178

B A Pretrial Procedure to Aid 1n Understanding Complex Expert Testimony

Even within the structure of the present rule, there 1s opportunity to tarlor procedures to permit more focused
consideration of scientific and technical evidence This section presents a pretnal procedure that 1s mtended to ease
the consideration of difficult scientific and technical evidence [FN179] This procedure 1s based on (1) early
wdentification of 1ssues Likely to require expert testimony, (2) specification of dsputed 1ssues of science and
technology, and (3) screening of expected testimony by parties' experts to ensure admussibility This pretral
procedure need not culmnate m the appomtment of anexpert by the court, 1t perrmits severat alternatives to such an
appomtment If, however, the judge determines that appoimntment of anexpert would be appropnate, the suggested
procedure *1059 should aid such an appointment

This proposed pretrial procedure 1s mtended for cases that turm on evidence that 1s not readily comprehensible
Furthermore, the procedure will be most useful to judges who wish to inquire into the nature ofexpert testmony
and identify hikely difficulties ansing from the presentation of scientific andtechmcal evidence It 15 intended to
permit recognition of difficulves at an early pomt n the itigation and allow the judge to narrow disputed ssues by
encouraging the parties and expers to specify their assumptions and designate areas of agreement and disagreement
If questions of adnussibthty are raised, the proposed procedure would enable the yudge to conduct m limine hearmgs
to resolve such questions and to enter summary judgment where claims or defenses are not supported or rebutted by
adrmissible evidence In those extraordinary cases in which the court requires the assistance of an appointedexpert,
an effective pretrial procedure will enable an appointment n time to avoid delay 1n the htigation and difficulties n
secuting the effective services of an expert Description of the proposed procedure 1s divided mto (1) those pretrial
practices that function mdependently of appointment of anexpert and (2) special prachices suited for such an
appointment

C Clanfication of Disputed Issues Arsmg from Complex Evidence

1 Early Identification of Disputed Expert Testimony

All but the simplest techniques for addressing problems arising from difficultexpert testmony require carly
awareness of disputed scientific and techmical 1ssues One of the major impediments to the appointment ofexperts,
according to our survey, 15 that judges are often unaware of disputes amongexperts about technical 1ssues until it 1s
too late to make an appointment [FN180] Even if a judge decides to mvoke none of the extraordinary pretrial
procedures intended to address 1ssues of expert testimony, such as appomntment of an expert or special master,
knowledge of especially difficult disputed ssues prior to trial will enable a more wformed consideration ofsuch
issues when they are presented If extraordinary procedures are to be mvoked, awareness of looming difficulties
may be critical if the full range of pretnal devices are to be considered

*1060 Judges have a number of opportumities to make some mguiry into the nature of profferedexpert teshmony,
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1f ouly to ensure that it will assist the trier of fact as required underRule 702 of the Federal Rules of Evidence The
intial Rule 16 conference provides a natural opportunity to probe into 1ssues that appear to requireexpert support,

but such a conference may come before the parties arc aware of the conflicts Judges who use a scheduling order m
lieu of an in-chambers Rule 16 conference may, as part of a standard pretrial order, require disclosure of anticipated
expert testimony [FN181] Once disclosure 15 ordered, 1t 1s a small step to requre parties to bring disclosed

conflicts to the court's attention as soon as they become evident Or the court, n its standing order, could require the
parties to submit a copy of the expert disclosures to the court and the court could use those disclosures to idenufy
impendimg battles of experts

Recent amendments to Rule 26{(a)(2) of the Federal Rules of Civil Procedure increases the mformation to be
disclosed on experts that are to testify at tnal, thereby easing early 1dentification of disputed 1ssues Not less than
nimety days before the trial each party must disclose written reperts prepared by the testifying witnesses that include,
among other things, "a complete statement of all opmions to be expressed and the basts and reasons therefor, [and]
the data or other mformation considered by the witness in forming the opimons "[FN182] Failure to make such
disclosures will bar testtmony by the expert at trial [FN183] The Manual for Complex Litigation also encourages
early identification of difficult or complex litigation, and early intervention by the judge to ensure the efficient
conduct of the Iitigatton [FN184

2 Auempts to Narrow Disputes

Rule 16 of the Federal Rules of Civil Procedure encourages efforts to narrow disputes during pretnal, a mandate
that can extend to disputes between parties' experts as well as the parties themselves One subject *1061 appropnate
for discussion at the pretrial conference 1s "the possibility of obtaimng admussions of fact and of documents which
will avoid unnecessary proof " [FN185] Efforts to narrow disputes among experts may be especially useful
where iWdentification of disputed 1ssues suggests that theexperts' testimony will be in direct and complete opposition
Interviews with judges revealed that early indications of complete and thorough disagreement betweerexperts often
foreshadowed greater difficulties at trial

A variety of devices can be used to explore the differences among experts, determine the extent of their
disagreement, and clanfy 1ssues that underhe the dispute Identifymg the differences i assumptions that drive the
more general disagreements will permut the trier of fact to try to focus on the assumptions rather than attempt to sort
through the consequences of such disagreements Some judges approach this task by askingexperts to stipulate to
those 1ssues on which they agree and disagree, much like the factual stipulations that parties are often asked to
provide [FN186] Aliernanvely, the parties may be asked to submit a joint report, setting forth areas of agreement
and disagreement [FN187] Some judges present the parties with a hst of issues that they should respond to in
preparing such a report [FNI88] With especially demanding expert testimony, some judges convene a joint
conference with counsel and the key expers and engage 1n a forma! or informal colloquy concerming the differences
between the experts [FN189

*1062 3 Screening of Expert Testimany

Identifying and narrowing disputed 1ssues may lead to doubts concernmg the admissibility of some of the
proffered expert testimony Questions may arise concermng the qualifications of those likely to be called asexperts,
or the vahdity and fit of the information on which theexperts base their festimony As part of the gatekeeping role
recognized by the Supreme Court in Daubert , the judge may wish to conduct a separate pretnal hearing to
determine the admissibility of proposed expert testumony [FN190] Such a hearing may dispose of questionable
testimony, thereby providing the parties with a better understanding of the evidence to be presented at trial[FN191
If the court finds that there 1s no admissible evidence to support essential elements of a clamm or defense, the court
may dispose of the action or defense by summary judgment [FN192

Copr ® West 2004 No Clamto Ong U S Govt Works




Daniel Capra - Emory l.aw Journal - Court-Appointed Experts doc

43 EMORYLJ 995 Page 27
{Cite as: 43 Emory L J. 995)

D Appointment of an Expert

When a pretrial procedure based on the above elements fails to reveal information necessary to pernut a reasoned
resolutron of the disputed 1ssues, a judge may wish to consider appointing anexpert Our interviews suggested that
such cases will be nfrequent and will be characterized by evidence that 15 particularly difficult to comprehend,
credible experts who find Tittle basis for agreement, and a profound failure of the adversarial system to provide the
information necessary to sort through the confliching claims and mterpretations Judges who had appomntedexperts
emphasized the extraordinary nature of such a procedure and showed no willingness to abandon the adversaral
process before 1t had failed to provide the information necessary to understand the 1ssues and resolve the dispute

*1063 Cases mvolving unrepresented or poorly represented parties may also merit appointment of anexpert
When one or more of the parties are unable to or choose not to presentexpert testimony, a court may be uneasy
resolving the issue on the basis of expert testimony provided by a single party If the court doubts the competence of
the testifying experts or the vahdity of the information on which the testmony 15 based, it may have to choose
between appointing an expert and proceeding without competent testimony on a critical 1ssue Several Judges, n
describing the 1ssues that caused them to consider an appointment, also mentioned the interests of minors or a public
Interest that was not adequately represented In such cases the importance of reaching a correct resolution of
disputed evidentiary sssues may be especially great, and appomting anexpert may be the most practical means of
obtaining mformation

The pretral procedure outhned above should ensure that every effort has been made to obtain the necessary
nformation short of appomnting an expert Where appomtment of an expert appears to be the only means of
obtaming necessary mformation, an effective premal procedure also provides an early indtcation of the problem,
permitting the appomntment to be undertaken 1n a timely manner without disrupting or postponing the anticipated
trial An effective pretnial procedure also will develop matenal that will aid 1 mstruction of the appointedexpert
While we do not advocate appointment of an expert to encourage settlement, early awareness by the parties that
such an appointment 1s bemg considered will permit them to engage in settlement negotiations with an awareness of
that prospect

Appointing an expert increases the burden on the judge, mereases the expense to the parbes, and raises unique
problems conceming the presentation of evidence These added costs will be worth enduring only 1f the imformation
provided by the expert 1s critical to the resolution of the disputed issues An effective pretrial procedure 1s miended
to identify cases that can be resolved 1n an expeditious manner without appointing anexpert, as well as cases that
require such assistance

1 Imnation of the Appointment

The interviews suggest that the appointment process will have to be imtiated by the judge, rarely do the parties
raise this possibility on therr own Again, an effective pretrial procedure 1s mtended to inform the Judge of the
nature of the underlying evidentiary disputes so that the judge 15* 1064 less reliant on the parties to inform the court
of such disputes The possibility of such an appointment may be rased at pretrial conferences [FN193] The court
can mitiate this process on 1ts own by entering an order to show cause why anexpert witness or witnesses should

not be appointed [FN194

In responding to the order, parties should address a number of issues that may prove troublesome as the
appomntment process proceeds Parties should be asked to nommnate candidates for the appomtment and give
guidance concerming charactenistics of suitable candidates Those judges who encouraged bothparties to create a list
of candhdates and permitted the parties to strike nominees from each other's list found this to be a useful method for
ncreasing party involvement and developing a hist of acceptable candidates

Greater party mvolvement in wdentifying suitable candidates diminishes the Judge's rehance on firiends and
colleagues for a recommendation When parties fail to recommend a suitable candidate, the judge may find 1t
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difficult to 1dentify a candidate who 1s both knowledgeable i the relevant specialties and disinterested with respect
to the outcome of the hifigation Acadermic departments and professional organizations may be a source of such
expertise

Compensation of the expert also should be discussed with the parties during intial communications concerning
the appointment Unless the expert 15 to testify 1n a criminal case or a land condemnation case, the judge should
inform the parties that they must compensate the appomted expert for his or her services [FN195] Typically each
party pays half of the expense, with the prevailing party being reimbursed by the losing party at the conclusion of
the htigation Raising this 1ssue at the outset will indicate that *1065 the court seriously mtends to pursue an
appointment and may help avoid subsequent objections to compensation If difficulty in securing compensation 1s
anticipated, the parttes may be ordered to contribute a portion of the expected expense to an escrow account prior to
the selection of the expert If this procedure 1s followed, objections to payment should be less hkely to impedethe
work of the expert once the appointment 1s made

Fmally, the court should make clear the anticipated procedurc for interaction with theexpert in its mital
commumicattons The assistance sought by the court and the anticipated manner of mteraction can be described If
ex parte communication between the court and theexpert 1s expected, the court shouid outhne the specific nature of
such communications, the extent and manner in which the parties will be mformed of the content of such
communications, and the parties’ opportunities to respond Each of these 1ssues 1s discussed 1n greater detatl below
This imtal commumication may be the best opportunity to raise such considerations, entertamm objections, and
mform the parties of the court's expectations of the practices to be followed regarding the appomntedexpert

2 Communicating with the Appointed Expert

Conversations with judges revealed that communications with experts 1s one of the most troubling areas when
dealing with court-appointed experts Several judges mentioned the need for guidance regarding ex parte
communtcations with experts Complete avoidance of ex parte communication seems mpractical in hght of the
judge's obhigation to contact theexpert, explain the general nature of the task, and determine theexpert's willingness
to undertake the assignment While an mitial ietter mviting participation may be drafted withthe assistance of the
parties, there are likely to be telephone inquines and other incidental communications ( e g , concerning time of
hearing, details of compensation) it which full participation by the parties 1s unnecessary

Once the expert has agreed to serve and seeks more specific information regarding the nature of the task, concerns
over communications between the judge and experts outside the presence of the parties become more acute
Participation of the parties i the instruction of the expert offers an early opportumty to ease such concerns and
ensure that the parties are fully aware of the services bemg sought of theexpert Since appontment of an expert1s a
rare event, the parties and the expert are hikely to require *1066 clear guidance regarding the expectations of the
court

A common practice 1s to instruct the expertat a conference with the parties present, then formahze the nstructions
with a wntten order filed with the clerk This practice permits easy interaction with the expert at the imtial
conference, ensures that the parties and the expert understand the nature of the task, and avoids misunderstanding
and disagreements over the itial instructions The instructions themselves can be based on the materials prepared
by the parties as part of the pretrial process, which should set forth areas of disagreement and confusion A written
order also will help the expert focus his or her mquiry and will serve as a reminder of the himitations of theexpert's
role in relation to the judge's role

If an appointed expert has questions regarding his or her duties, the parties should be informed of the nature of the
mquiry [FN196] In most cases, this should pose no difficulty A wnitten request for clarification from theexpert
and a wrnitten response by the court, with copies to all mterested parties, will permit parties to remamn mformed of
the proceedings and offer objections or clanfications to the response If the judge and theexpert expect to confer in
person, several options are avallable Representatives of the parties can be invited to attend the conference or, 1f this
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proves impractical, a record of the discusston can be forwarded to the parties In any event, we believe that partres
should be mformed when the expert communicates with the judge, as well as informed of the nature of those
communtcations This will permut a party to challenge the substance of theexpert's advice or object to inquiries and
information that exceed the expert's agreed-upon duties

The techmical advisor whe provides a judge with instruction and advice outstde the presence of the parties poses a
more difficult problem [FN197] While the need for such assistance should be diminished by the pretrial procedure
outlmed above, our mnterviews suggested that, in a very few circumstances, such an appomiment may be essential
for a reasoned resolution of a dispute [EN198] The difficulty 1s m providing such assistance while*1067 preserving
the effective participation of the parties in presenting and refuting evidence

The United States Court of Appeals for the First Crreuit affirmed the inherent authority of the court to appomnt a
technical advisor and offered a number of suggestions for dimmshing the concerns that arise when such an
appomtment 1s made [FN199] Before making the appemntment, the court should inform the parties of its intention to
appoint a techmical advisor, identify the person to be appointed, and give the parties an opportumty to object to the
appomtee on the basis of bias or nexperience Theexpert should be nstructed on the record and m the presence of
the parties, or the duties of the expert should be recorded 1n a written order At the conclusion of his or her service,
the techmical advisor should file an affidavit attesting to his or her comphance with these mstructions Some Judges
have gone further, making a record of discussions and disclosmg the record to the parties These safeguards may do
little to comfort those who see 1n the techrucal expert an unforgivable intrusion 1nto the adversanal system, but such
safeguards will permit the parties to remam informed of the nature of thetechmical assistance and raise objections
when the mtended form of assistance encroaches on the duties of the judge At the same time, mformation about the
expert’s advice will permit parties to challenge misplaced factual assumptions and debatable opinions

Ex parte communication between the appomtedexpert and representatives of the parties poses a separate but more
manageable set of problems [FN200] Ex parte communication between experts and parties will rarely be necessary,
the most common mstance occurs during the physical examunation of a party Theexpert can notify the opposing
party of the mtended nature of the examnation and then report the findmgs, giving the opposmmg party an
oppotturity to raise objections Ex parte cemmunication may also be necessary when anexpert must learn a trade
secret i order to advise the court regarding a motion for a protective order The ex parte communication serves the
same purpose as an in camera exarmmation of claims of privilege and should be equally pernussible Ex parte
communication may alse arise when the expert must assemble data from *1068 the parties In this instance, the
order of appomtment can specify the procedures and safeguards that will control such communications

In most other occasions, ex parte communication seems unnecessary Even in the mstance in which theexpert
must seek clarification of the position of a party, the opposing party can be notified and may participate by
conference call In such errcumstances, 1t 1s Itkely that many parties will consent to ex parte communication between
the expert and the opposing party When anexpert 1s deposed, representatives of all parties can be mvited to attend

3 Testimony of Appoited Experts

We found that almost all appointed experts, other than those serving as technical advisors, presented a written
report of thew findings In approximately half of the appomtments, experts concluded their service with the
presentation of a report In the remaning nstances, the appointed experts also presented therr findings 1 court,
erther at tnial or 1 a pretrial evidentiary hearing

Presentatton of expert testimony presents few problems when the judge acts as the finder of fact In such a case,
the judge 15 obviously aware of the expert's court-appomted status and 1s senstive to the role of the appomted
expert and the duties of the judge The judge and the parties will have reviewed the report prior to the proceeding,
[FN201] and testimony can be presented 1n a less formal manner In at least one case, theexpert was permitted to
adopt the report as hus direct testimony after being sworn in
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When an appointed expert testifies before a jury, the court must decide how the appomtedexpert will be presented
to the jury The court may, n its discretion, decide whether to disclose to the jury that theexpert was appeointed by
the court [FN202] In six of the seven instances we encountered, the court advised the jury or penmutted the parties
to advise the jury that the expert was appointed by the court Still, we found no consensus ameng the judges about
whether the court's sponsorship of such anexpert should be mentioned Those who favor acknowledging the court's
sponsorship*1069 note that the purpose of appointing anexpert often 15 to provide a credible witness for the jury to
rely on, and independence from the parties 1s amimportant indicator of credibility Those opposed cite the tendency
of such testimony to influence the jury, and question whether 1t 15 necesgsary to so dimmsh the credibility of the
parties’ experts

We believe that in almost all cases the court's sponsorship of theexpert should be expheitly acknowledged, along
; with whatever limiting instructions are thought to be appropniate regarding the weight to be given theexpert's
‘ testimony relative to the testtmony of the parties’experts [f experts are appointed when doubts about the credibility
‘ of the parties’ experts persist and other efforts to provide a basis for a reasoned decision have failed, knowledge of
\ the mdependence of the appointed expert will be relevant to achieving the goals of the appointment There may be
‘ mstances m which the appointed expert offers testimony that serves as background information for the jury or
[ serves as a context for the mterpretation of the testtmony by the parties’ experts In these cases, the court's
} sponsorship 1s less relevant to the task of the jury, but m such cases acknowledging sponsorship should
| disadvantage nerther party In other cases, if the need for independent testimony s sufficiently great to appoint an

expert, this same need argues that such an action should be explicitly acknowledged

VII CONCLUSION

Appomtment of an expert by the court represents a striking departure from the adversanal process of presenting
mformation for the resolution of disputes But such an appomtment should not be regarded as showing a lack of
faith 1in the adversanal system We learned that judges who appointed experts appear to be as devoted to the
adversarial system as those who made no such appointments Most appointments were made after extensive efforts
failed to find a means within the adversarial system to gamn the information necessary for a reasoned resolution of
the dispute Appomtment of an expert was rarely considered until the parties had been given an opportunity and
! fatled to provide such information We find it hard to fault yudges for failling to stand by a procedure that had proved

incapable of meeting the court's need for mformation, to nsist, n such a circumstance, that the court hinut 1ts
I mquiry to madequate presentations by the parties 1s a poor testament to the adversarial system and the role of* 1070
! the courts n resolving disputes in a principled and thoughtful manner

A better approach 1s to encourage the parties to present information that is responsive to the concerns of the court,
inform the parties of the manner m which their presentations fall short, encourage the development of more useful
testimony, and appomt an expert only when no other means 1s available for reaching a reasoned decision An
effective pretrial procedure, such as the one outlmed above, will encourage the development of such information,
thereby strengthening the presentations of the parties and facilitating the appointmeniof an expert when such efforts
have failed

Appowmtment of an expert will undoubtedly remamn a rare and extraordmary event, suited only to the most
demanding cases Regardless, Rule 706 remains an important alternative source of authonty to deal with some of
the most demanding evidentiary 1ssues that anse in federal courts

assistance of Nancy R Daspit of Emory University School of Law and Jane Ganz Heinnchs of Amencan University
Washmgton College of Law n prepanng this Article Much of the material concemmg our study of court-appornted
experts appears mn a more detailled report entitled, Court-Appointed Experts Definmng the Role of Experts

Appomnted Under Federal Rule of Evidence 706 (Federal Jud Ctr, 1993) A summary of the findings of the study
appears 1n The Use of Court-Appointed Experts tn Federal Courts , 78 Judicature 41 {(1994) A shorter version of

|
\
[FNa] Joe § Cecil and Thomas E Willging are researchers at the Federal Judicial Center We greatly appreciate the
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this Article also will appear mn the Reference Manual on Scientific Evidence , published by the Federal Judicial
Center

[FN1] Daubert v Merrell Dow Pharmaceuticals, 113 § Ct 2786, 2796 (1993)

{FN2] 1d_at 2800 (Rehnquist, C }, dassenting) ("I defer to no one i my confidence m federal judges, but I am at a
loss to know what 1s meant when 1t 1s said that the scientific status of a theory depends on s 'falsifiability,’ and 1
suspect some of them will be too ")

[FN3]Id a1 2797-98

[FN4] See, e g, Jack B Wemstein & Margaret A Berger, Wemstemn’s Evidence Manual A Guide to the Unrted
States Rules Based on Wemstein's Evidence 13 06 [01] (1993), 3 Jack B Wemstemn & Margaret A Berger,
Wemstein's Evidence Commentary on Rules of Evidence for the Umited States Courts and Magistrates 706 [01]
(1994) [hereinafter Weinstemn's Evidence ] See also AAAS-ABA Nat'l Conference of Lawyers & Sctentists Task
Force on Science & Technology in the Courts, Enhancing the Availabihty of Reliable and Impartial Scientific and
Technmical Expertise to the Federal Courts A Report to the Carnegie Commussion on Science, Technology, and
Government (1991) , Camegie Comm'n on Science, Technology, & Gov't, Science and Technology in Judicial
I Decision Making Creating Opportunities and Meeting Challenges 37 (1993), American Association for the
| Advancement of Science, Executive Summary, Science, Technology and the Courts The Use of Court-Appointed
Experts (Jan 1994), Margaret A Berger, Novel Forensic Evidence The Need for Court- Appointed Experts after

Daubert , 1 Shepard’s Expert & Sci Ewvidence Q 487 (1994), E Donald Elhott, Toward Incentive-Based

Procedure Three Approaches to Regulating Scientific Evidence , 69 BU L Rev 487 (1989), Samuel R Gross,
Expert Evidence , 1991 Wis L Rev 1113, 1211, Rebecca ] Klemim, A Court-Appointed Expert as the Sole Source
of Statistical Analysis , 34 Jurimetrics J 149 (1994} Tahinh V Lee, Court Appointed Experts and Judicial

Reluctance A Proposal to Amend Rule 706 of the Federal Rules of Evidence , 6 Y ale L & Pol'y Rev 480 (1588),
Ellen Relkin, Some Imphcations of Daubert and Its Potential for Misuse Misapplication to Environmental Tort
Cases and Abuse of Rule 706(a) Court-Appointed Experts , 15 Cardozo L. Rev 2255 (1994) Joseph Sanders,

From Science to Evidence The Testunony on Causation m the Bendectin Cases , 46 Stan L Rev 1 {1993)But

! see Richard O Lempert, C1vil Jurors and Complex Cases, Let's Not Rush to Judgment , 80 Mich L Rev 68, 124
! (1981) ("This reform 1s undoubtedly oversold "), Peter Huber,A Comment on Toward Incentive-Based Procedure

l Three Approaches for Regulating Scientific Evidence by E Donald Elliott , 69 BU L Rev 513, 514("The 1dea 1s

I fine 1n theory but unworkable 1n practice ")

{FN5] Margaret A Berger, Procedural Paradigms for Applymg the Daubert Test , 78 Minn L. Rev 1345 (1994),
Bert Black et al , Science and the Law 1n the Wake of Daubert A New Search for Scientific Knowledge , 72 Tex

L Rev 715 (1994), Paul C Giannelly, Daubert Interpreting the Federal Rules of Evidence , 15 Cardozo L Rev

1999 (1994), Edward J Imwinkelried, The Next Step Afier Daubert Developmg A Simularly Epistemological
Approach to Ensuring the Reliability of Nonscientific Testimony , 15 Cardozo L. Rev 2271 (1994) Arvin Maskn,

The Impact of Daubert on the Admissibihty of Scientific Evidence The Supreme Court Catches Up with a Decade
of Jurisprudence , 15 Cardozo L. Rev 1929 (1994) For interpretations of Daubert that suggest somewhat less
demanding requiwrements for admussibiity, see Kenneth Chesebro, Taking Daubert's "Focus” Seriously The
Methodology/Conclusion Distinction , 15 Cardozo L Rev 1745 (1994) Barry J Nace, Reaction to Daubert, 1

Shepard's Expert & Sc1 Evidence Q 51 (1993), Anthony Z Roisman,Conflict Resolution n the Courts The Role
of Science , 15 Cardozo L. Rev 1945 (1994) and Joseph Sanders, Scientific Valdity, Admissibility, and Mass

Torts After Daubert, 78 Minn L Rev 1387 (1994)
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FNG6] Federal Cts Study Comim , Report of the Federal Courts Study Commuttee 97 (1990) ("Economuic, statistical,
technological, and natural and social scientiflic data are becoming increasingly important mn both routine and
complex htigation ") See also Relkm, supra note 4, at 2255 n4 Rule 706 experts wtll become more common
following Daubert )

FN7] We gathered mformation for this study through a mail survey and telephone interviews First, we sent a cover
letter and a one-page questionnarre to each active federal district court judge asking the following questions "Have
you appomted an expert under the authonty of Rule 706 of the Federal Rules of Evidencd?" and "Are experts
appomnted under Rule 706 likely to be helpful in certain types of cases?" The questionnaire was intended to
determine the extent to which the authornity to appoint anexpert under Rule 706 had been employed and the extent
to which opportuntties for such appomtments exist Second, we asked those judges who had made such
appomtments to participate 1o a telephone mterview concerming therr experiences with court-appomtedexperts We
sought to 1denttfy uses of Rule 706 that judges have found apprepriate, and, at the same time, 1dentify reasons for
nonuse We also contacted judges who had not appomntedexperts but who had indicated, when responding to the
mailed questionnaire, strong feelings regarding such practices We asked these judges how they responded to a
number of the situations that the appointing judges had 1dentified as bemg suutable for making an appointment We
do not dentify individual judges without perrmssion, consistent with assurances we offered judges who agreed to
partricipate m this study For a more detailed report of this study, see Joe § Cecil & Thomas E Willging, Court-
Appomted Experts Definmg the Role of Experts Appomted Under Federal Rule of Evidence 706 (Federal Jud Ctr
1993)

[FN8] Rerlly v United States, 863 F 2d 149, 155-56 (1st Cir_1988) ("Rule 706 was not mtended to subsume
the judiciary's inherent power to appointtechnical advisors.™)

FN9] Margaret G Farrell, Coping with Scientific Evidence The Use of Special Masters , 43 Emory L J 927
(1954)

[FN10] In Students of Cal Sch for the Blind ¥+ Homg, 736 F 2d 538, 549 (9th Cir 1984)vacated on other grounds
,471 U S 148 (1985) the Court of Appeals upheld the lower court's appointment of theexpert witness as a special
master to oversee the additional tests ordered as a result of theexpert's testimony At least one district court has held
that a single appomntee may serve as both a special master and as a court-appomntedexpert 1n the same case Hart v
Community Sch Bd, 383 F Supp 699, 765-66 (EDNY 1974), affd ,512 F 2d 37 (2d Cir 1975) Another
district court expressly granted a special master the power, subject to approval by the court, to "seek the assistance
of court-appointed experts” Young v _Pierce, 640 F Supp 1476, 1478 (ED Tex 1986) vacated on other grounds ,
822 F 2d 1368 (5th Cir_1987), order remstated , 685 F Supp 984, 985-86 (E D Tex 1988)

FNI11] Rule 706 Court Appointed Experts

(a) Appomtment The court may on its own motion or on the motion of any party enter an order to show
cause why expert witnesses should not be appomted, and may request the partics to subrmit normnations The court
may appomnt any expert witnesses agreed upon by the parties, and may appomtexpert witnesses of tts own selection
An expert witness shall not be appointed by the court unless the witness consents to act A witness so appointed
shall be mformed of the witness' duties by the court 1n writing, a copy of which shall be fited with the clerk, or at a
conference m which the parties shall have opportunity to participate A witness so appointed shall advise the parties
of the witness' findings, 1f any, the witness’ deposition may be taken by any party, and the witmess may be called to
testify by the court or any party The witness shall be subject to cross-exanmination by each party, including a party
calling the witness

(b} Compensation Expert witnesses so appointed are entitled to reasonable compensation in whatever sum
the court may allow The compensation thus fixed 1s payable from funds which may be provided by law in eriminal
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cases and civil actions and proceedings nvolving just compensation under thefifth amendment In other civil
actions and proceedings the compensation shall be paid by the parties i such proportion and at such time as the
court directs, and thereafter charged m like manner as other costs

(c) Disclosure of appomtment In the exercise of its discretion, the court may authorize disclosure to the
Jury of the fact that the court appointed the expert witness

(d) Parties’ experts of own selection Nothing o this rule himits the parties 1n callingexpert witnesses of
their own selection

[FN12] Students of Cal Sch for the Blind , 736 F 2d at 548 (court- appointed expert to provide neutral testimony
on sersmic safety of school), Eastern Air Lines, Inc v McDonnell Douglas Corp , 532 F 2d 957, 999-1000 {S5th Cir
1976) (neutral expert to provide insight mnto multi-million dollar disparity between partisanexperts testimony)

[FN13] Computer Assocs Int'l v Altay, Inc, 982 F 2d 693, 713 {(2d Cir 1992)(comphcated nature of computer
software programemng justifies assessment by court-appomntedexpert 1f similarities arise to the level of a wrongful
appropriation of copynghted work),McKinney v_Anderson, 924 F 2d 1500, 1511 (9th Cir 1991¥court appointed
an environmental toxicologist to describe health effects of second-hand smoke and the concentration of such smoke
m the prison), Beaver v Bd of County Comm'rs of Gooding County, No 91-0165-5- EJL, 1991 U § Dist LEXIS
20506 (D Idaho Sept 19, 1991} (court recogmized need forexpert testimony concerming fifteen distinct elamns
regarding prison conditions, ranging from nutntional sufficiency to fire safety standards),Unique Concepts, Inc v
Brown, 659 F Supp 1008, 1011 {SDN Y 1987) (court appomtedexpert for tssues of patent construction, vahidity
and infringement)

[FN14] Okiahoma Natural Gas Co v Mahan & Rowsey, Inc, 786 F 2d 1004, 1007 (10th Cir Ycert denied , 479
U S 853 (1986), Georgia-Pacific Corp v United States, 640 F 2d 328, 333-35 (Ct C1 1980)

[FN15] Georgia-Pacific , 640 F 2d at 334 See also Mallard Bay Drniling, Inc_v Bessard, 145 FR D 405, 406
(1993)

[FN16] Wilson v Great Amer Indus, 979 F 2d 924, 934 (2d Cir 1992} Fugitt v Jones, 549 F 2d 1001, 1006 (5th
Cir 1977)

{FN17] Eastern Air Lines, Inc , v McDonnell Douglas Corp , 532 F 2d 857, 1300 (5th Cir 1976)

{FN18] Gates v_United States, 707 F 2d 1141, 1144 (10th Cir 1983}

{FN19] 1d

[FN20] 775 F Supp 544,549, 555-60 (EDN Y 1991} aff'd m relevant part , 982 F 2d 693 (2d Cir_1992)

[FN21]982 F 2d at 713-14

[FN22]1 749 F Supp 1545, 1552-53 (D Colo 1990), aff'd ,972 F 2d 304 (10th Cir 1992} Another example of a
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court's hnuted use of a court- appointed expert 1s found in Superior Beverage Co , Inc v Owens-IllIinois, Ine, No
83 C 512, 1987 WL 9901 (ND It Jan 30, 1987)(court-appainted expert to consider only whether plaintiffs’
proposed method of classwide proof presented an "economically and statistically vahd alternative to mdividualized
proof™)

[FN23] Renaud , 749 F Supp at 1553 See generally Elliott, supra nolte 4 (suggesting that i cases with "substantial
doubt" regarding the scientific integrity of testimony by a party'sexpert, the court appomt a "peer review expert
learned 1n the relevant fields to testify at tnal concerning whetherthe principles, techniques, and conclusions by the
experts for the parties would be generally accepted as valid by persons learned n the field")

{FN24] 972 F 2d at 308 The court of appeals also rejected the plamuffs' argument that they were wrongly demed
the right to depose the appomted expert, noting that "the appointed experts were more technical advisors to the
Court than expert witnesses as contemplated by Fed R Evid 706, and accordmngly dispositions and cross-
exammation were mappropriate " Id

[FN25] Relkin, supra note 4

FN26] In the words of the Advisory Commuttee on the Rules of Evidence, " [t]he inherent power of a tral judge to
appoint an expert of his own choosing 1s virtually unquestioned "Fed R _Evid 706 advisory commttee's note See
also United States v Green, 544 F 2d 138, 145 (3d Cir 1976)" [TIhe mherent power of a trial judge to appomnt an
expert of his own choosing 1s clear "), cert demed sub nom Tefsa v United States, 430 US 910 (1977), Scott v
Spanjer Bros , 298 F 2d 928, 930 (2d Cir_1962)("Appellate courts no longer question the mherent power of a tnial
court {0 appoint an expert under proper circumstances ") In the following statecases, the courts recogmzed the
inherent authonty of the court to appointexperts or masters or advisors: In the Matter of the Appraisal of Shell O1]
Co, 607 A2d 1213, 1222 (Del 1992)(" [T]he Court of Chancery has the mherent authority to appoint neutral
expert witnesses ), Appeal of 322 Boulevard Assocs , 600 A 2d 630 (Pa Commw_Ct 1991)("Courts histonically
possess the mherent authority to appomt masters to asstst them 1n performing vanous functions ")

[FN27]253 U S 300 (1920) In approving the appoimntment of an auditor to segregate the claims that were in dispute
and to express an opuon on the disputed 1tems, the Court in Peterson found that " [clourts have (at least i the
absence of legislation to the contrary) mherent power to provide themselves with appropriate mstruments required
for the performance of their duties " 1d at 312

[FN28] 863 F2d 149, 154 & n4 (Ist Cir 1988) (In a case mvolving appointment by the district court of an
economist to assist the court in calculatmg damages to an mfant resutting from medical malpractice, the United
States {defendant) conceded that "a district court has mherent authority to appomnt anexpert as a techmical advisor.”
The errcuit court agreed that "such power mheres generally in a district court ", see alsoBurton v Sheheen, 793 F
Supp 1329, 1339 (DS C 1992) ("Confronted further with the unusual complexity and difficulty surrounding
computer generated [legislative] redistricting plans and faced with the prospect of drawing and generating its own
plan, the court appointed [name] astechmical advisor to the court pursuant to the mherent discretion of the court

"}, vacated on other grounds ,113 § Ct 2954 {1993} Bullard Co v General Elec Co , 348 F 2d 985, 990 (4th Cir
1965) ("Of course, the Dhstrict Court has the right on an mtricate subject of suit, as here [a patent mfringement
case], to engage an advisor to attend the trial and assist the court i 1ts comprehension of the case *),Friends of the
Earth v Carey, 535 F 2d 165, 173 & n 13 (2d Cir_1976)XDistrict judge has "power to obtam suchexpert advice and
assistance as may be necessary to guide him" and "to assist him mn the performance of his duties "), vacated on other
grounds , 552 F 2d 25 (2d Cir ), cert demed ,434 U S 902 (1977)
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[EN29] Retlly , 863 F 2d at 157

FN30]1d

FN311Id ("Adwvisors . . . are not witnesses and may not contnbute evidence Simtlarly, they are not judges, so
they may not be allowed to usurp the judicial function ¥} See also Burton , 793 F Supp at 1339 n 25(" [The
advisor] was not appointed as an expert underFed R_Evid 706 or [as] a special master under Fed R Civ P 53 ")

FN32] Weinstemn's Evidence , supra note 4, 706(1), at 706-13 The editors of the Manual for Complex Litigation
note that " [e]ven mm complex htigation” use of a court-appomtedexpert, special master, or magistrate judge "1s the
exceptton and not the rule " Manual for Complex Litigation, Second § 21 5 (1985) [heremafter MCL 24

FN33] Questionnaires were sent to 537 active federal district court yudges, 431 judges responded (a response rate
of 80%}

FN34] This figure includes some judges who made appomtments underRule 706 that could have taken place under
alternative authonity For example, we learned in telephone mterviews that nine of theexperts appotated under Rule
706 functioned also as special masters, or exammed parties to determme fitness to stand trial Although these
appomtments could have been made under alternative authority, some judges made the appomtment undeRule 706
to ensure that the appointed expert was avalable to testify and be cross-exammed When a judge mdicated that an
appointment was pursued under authority of Rule 706the case was mcluded 1 the study

FN35] Determming an exact number of appomtments was not possible, since the questionnaire asked judges to
mdicate the range of appomtment activity n which they fell By muluplymng the rmdpoint of each range by the
number of judges within that range, we estimate that there were 225 nstances i whichexperts were appointed
under authority of Rule 706 By comparison, computer searches for references to Rule 706 at the time of the nitial
mail survey (January 1988} showed only 58 reported cases in which the rule was mentiened, mncluding 47 reported
cases in which an appomtment was made or discussed extenstvely Reported cases are hikely to underestimate the
degree of appoimntment activity smce reported cases address only disputed 1ssues If an appomtment was made n a
case that settled, a published opiion that mentions the appomtment 15 even less likely See Evolving Role of
Statistical Assessments as Evidence m the Courts 171 (Stephen E Fienberg ed , 1988) (prepared by the Special
Comm on Empirical Data in Legal Decision Making of the Ass'n of the Bar of NYC) ("One of the difficulties
trymng to assess the potential value of the use of court-appomtedexperts 15 that their greatest value may oceur prior
to tnal, especially if they are able to resolve conflicting analyses 1n reports by opposing stansticalexperts But 1n
such cases the hkelihood of a pretrial settlement 15 hugh, and for such cases thereare no published opmions or other
easily accessible records ")

[FN36] See Carl B Rubin & Laura Ringenbach, The Use of Court Experts n Asbestos Litigation, 137 FR D 35
1991

FN37] All judges who appointed experts were asked to describe the nature of the case and the 1ssues addressed by
the expert Judges who made more than one appemntment were asked to describe all the cases m which anexpert had
been appointed When judges mentioned more than one case, the specific 1ssues addressed by theexpert were
explored in detail only for the most recent case
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FN38] Most of these cases 1nvolved medical malpractice, but three cases mvolved claims agamnst insurance
companies for compensation for, or permission to undergo, medical treatment For purposes of this study we
combmed these cases with malpractice cases since in each casc the appownted expert was addressing the proper
treatment under accepted medical standards In the threc remaming cases psychiatrists or psychologists were
appointed to address the competency of a party to sue or to stand tral

FN39] Two of the remaming product liability cases claimed injuries ansing from swine flu moculations

FN40] An exception concerned an instance mn which a medicalexpert was appomted to resolve a conflict over a
diagnosis by reading an X-ray

FN41] We nclude m this category experts who had knowledge of the development of computer hardware and
software (accounts for six cases)

FN42] For example, 1t one case mvolving trade secrets two employees lefl a company and started a competing
enterprise Their former company claimed that they took and used proprietary software n their new company Such
cases are similar to patent cases m that m both types of cases the judge sought assistance 1n understanding the
underlying technology The three remaming cases mvolved disputes over construction in which thexpert offered
an independent assessment of whether a completed structure conformed to the contract

FN43] We include 1n this category those appointed experts who were identified as accountants or described as
providing accounting services Some may have lacked formal trainmng as accountants We did not inquire about the
credentials of the appointed experts

FN44] Some judges expressed a preference for appomting an expert under Rule 706, as opposed to a special
master under Fed R Civ P 53, so that the accountant could testify in court and be cross-examned by the parties

FN45] In eight cases the judge described an appomtment but was unable to characterize the nature of the expertise
that was rendered Four of these cases mvolved challenges to prison conditions, in which the appomtedexpert (i
one case, a panel of experts) assessed conditions m the prison and reported to the court

FN46] See mfra Table 2, at 1017 Forty-mine of the 385 judges responding to the question indrcated "no," or wrote
a comment 111 the margm to that effect Another 46 judges did not respond to this second question All but one of
these judges had indicated that they had not apponted anexpert Many of these judges indicated that they did not
have sufficient experience with court-appomted experts to know 1f such an appomtment would be helpful These
findmgs are 1n accord with the results of other surveys on the willingness of judges to consider using court-
appomted experts See, ¢ g ., Judges' Opmions on Procedural Issues A Survey of State and Federal Trial Judges
Who Spend At Least Half Ther Tume on General Civil Cases , 69 BU L Rev 731 741 bl 3 6 (1989)

FN47] More than two-thirds of the forty-five judges who had made only one appomtment reported that they made
the appointment to obtan assistance n understandingtechmical tssues necessary to reach a decision We did not ask
Judges who appointed experts on more than ene occasion about the reasons for therr most recent appowntment, but
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focused mstead on the general characteristics of cases m which they appointed experts

FN48] The extent of the judges' disillusionment with the role played byexpert witnesses 1 such a circumstance
was revealed by the suspicion with which the judges view such testimony For example, 1 relating the reasons for
appointng experts, judges remarked "I discovered that experts i asbestos were so diverse in their opinions that
they confused the jury”, "The mamn 1ssue i1s whether the parties'experts are 'real' experts or simply ‘hrred guns' ", "I
usc an mdependent medical expert only when [ smell a rat, based on my knowledge of the lawyers and doctors 1n
the community”, " [Tlhe 'swearmg contests’ that take place betweenexpert witnesses are a national disgrace, and the
[Rule] 706 procedure may offer an alternative to sitting there and listening to 1t

FN49] See discussion of this 1ssue mfra note 152 and related text See also Beaver v Bd of County Comm'rs of
Goading County, No 91-0165-S-EJL, 1991 U S Dist LEXIS 20506 (D Idaho Sept 19, 1991)

FN50] Even 1f there 1s no consensus on the scientific or technological 1ssues, theexpert may clanly the parties'
arguments and provide mformation about the extent to which the testimony of the parties falls within the accepted
principles, theories, and conclusions of persons learned i the field See generally Elliott, supra note 4, at 508
(suggesting that m cases with "substantial doubt” regarding the scientific integrity of testimony by a party’sxpert,
the court appoint a "peer review expert learned n the relevant fields to testify at trial concernung whether the
principles, techruques, and conclusions by the experts for the parties would be generally accepted as vahd by
persons learned 1n the field")

FN51] See Eric D Green & Charles R Nesson, Problems, Cases and Matenals on Evidence 700 (1983) (role of
court-appomted expert i narrowing the disputed 1ssues)

FN52t Our sample was somewhat unsuited for an exammation of the extent to which concerns over settling a case
nfluenced the judge's decision to appeintan expert If a judge threatens such an appomntment to settle a case and 18
successful, this mstance would not be meluded 1n our sample unless the appomtment was made Our study was not
designed to capture cases n which the threat alone was sufficient to bring about a settlement

FNS53] In such cases the expert almost always testified or 1ssued a report

FN54}1 We asked those who had made multiple appointments, "How do the prospects for settlement of the case
influence your decision to appomt anexpert?" Of the mmeteen judges who responded to the question, nine indicated
that the possibility of settlement would positively nfluence thesr decisions to appomtexperts and two indicated that
the prospect of settlement was a secondary consideration supporting appomtment Four of the multiple users said
that serious prospects for settlement would lead them to not appomnt anexpert and four more said that the prospects
of settlement would have no effect on therr decision

FN55] Agam, successful use of threats to appomtexperts {o improve expert testimony may mean that such a judge
would not be mcluded among our interviewees

FN56] See generally D Marie Provine, Settlement Strategies for Federal Judges (Federal Jud Ctr 1986)

Copr © West 2004 No Clamto Ong US Govt Works

) Fiéée 37 ]




Darel Capra - Emory Law Journal - Court-Appointed Experts doc

43 EMORYLJ 995 Page 38
(Cite as: 43 Emory L.J, 995}

FNS57] Sixty-three judges who had appomted anexpert on one or more occasions were asked why so few other
judges had appomnted an expert, eightecn judges who had not appointed anexpert were simply asked why so few
judges appomt Rule 706 experts

FN58] In the twelve-month period from October 1, 1992, to September 30, 1993, a total of 7,740 civil cases were
termmated durmg or after tnal Of these, there were 94 patent cases and |9 antitrust cases Product hiability cases
were not listed separately in the reference source 1993 Admm Off US Cts, Ann Rpt Director AJ-78-9 tbl C-4

FN59] Judges were permutted to offer more than one reason, and many of the judges who cited the umique
cwrcumstances m which such an appointment would he appropniate also stressed the importance of the judge not
mtruding on the adversarial system where it appears to be functioning

FN60] See also MCL 2d, supra note 32, § 215 ("Counsel may view such referrals as infrmgmg on their
prerogatives, as encroaching on the right to a jury tnal, or as imposing additional time and expense "}

[FN61] Edward V_DiLello, Note, Fighting Fire with Firefighters A Proposal forExpert Judges at the Trial Level ,
93 Colum L Rev 473 (1993) (discussing problems with partisan expert evidence, the use of and problems with
special masters and court-appointed experts to address these problems, and proposing the creation of "Magistrate
Judge (Expert},” (based on the model of the Court of Appeals for the Federal Circuit) as an efficient and effective
means to resolve factual 1ssues m complex technicalcases), Klemm, supra note 4 (briefly describing her experiences
as a court-appointed expert s EEQOC v United Ass'n of Journeymen, Local #120, No C68-473 (ND Ohio Sept 1,
1992), hstng the advantages of having a court-appomted neutralexpert, and suggesting that guidelnes be
developed for such experts), Gross, supra note 4 (discussing problems with the use ofexpert evidence generally,
describing the use of neutral court-appeinted experts and why 1t has failed m formal htigation but worked in some
admimstrative contexts, and recommendmg changes based on the use of mandatory court-appoiniedexperts), Lee,
supra note 4 {discussmg problems with the use of partisanexpert evidence, the advantages and problems of court-
appointed experts, and proffering reforms for Rule 706)

FN62] The role of tinung of the appomtment 1s discussed 1n greater detail n Cecil & Willging, supra note 7, at 22-
23

FN63] Wemsten's Evidence , supra note 4, 706 [02], at 706-14, see also United States v Weathers, 618 F 2d 663,

664 n1 (10th Cir) cert demed , 446 US 956 (1980) The Manual for Complex Litigation recommends
consideration of the use of a court-appomntedexpert, special master, or magistrate judge " fw]ell in advance of the
final pretrial conference " MCL 2d, supranote 32, § 215

FN64] Wemstemn's Evidence , supra note 4, 706 [02}, at 706-14 to -15

[FN65] For example, a court may want to time the neutral expert’s testrmony and final report to allow thatexpert to
hear and comment on the testimony of the parties'experts See, e g, Leesona Corp v_Varta Battenes, Inc, 522 F
Supp 1304, 1311-12(SDNY 1981}

FN66] In discussing the timing of the appointment, the term trial 1s used in a broad sense to indicate the anticipated
evidentiary hearing before the court m which the opmion of the appomtedexpert would be sohcited Usually this
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will be a formal trial before a judge or jury Sometimes, however, thecourt mnvited the assistance of an expert to aid
m resolving an 1ssue to be addressed n a pretnial hearing In this circumstance the timing of the appointment was
exammed with reference to the pretrial hearing rather than to the trial itself For convenience, this pretrial hearing 1s
referred to as a trial

{FIN67] It 15 worth noting that all but one of these instances m which an appomntment was made mmecdhately before
or during tnal mvolved a judge rather than a jury serving as the finder of fact One judge remarked that a bench trial
permits such flexibility because the judge can schedule the proceedings without having to accommodate the need
for a continuous pertod of service by jurors

FNG8] Panels of experts also may be appomted by the court Rule 706 uses the plural term expert witnesses to
indicate that more than one expert may be appomnted in a case SeeInre Jomnt E & S Dists Asbestos Litrg , 122
Bankr 6, 7 (E & SDNY 1990) (appointing an expert to, among other things, "aid court n selecting an
appropriate panei of knowledgeable and neutralexperts pursuant to rule 706"}, later proceeding , 982 F 2d 721 (2d
Cir_1992) (affirming appomtment of Rule 706 panel), Gates v United States, 707 F2d 1141, 1144 {(10th Cir
1983}, Fund for Animals, Inc v _Flonda Game & Fresh Water Fish Comm'n, 550 F Supp 1206, 1208 (5D Fla
1982), Laghtfoot v Walker, 486 F Supp 504, 506 (S D IH 1980) later proceeding , 619 F Supp 1481 (S D il

1985), aff'd 797 F 2d 505 (7th Cir 19863 In re Repetitive Stress Injury Cases Pending in the US Dist Ct, 142
FRD 584 (EDNY 1992), vacated on other grounds sub nom Debruyne v National Semiconductor Corp (In e
Repetitive Stress Injury Litig ), 11 F 3d 368 (2d Cir 1993)

FN69] By ncutral expert we mean an expert who can respond to the technical or scientific 1ssue 1 a manner
consistent with generally accepted knowledge in an area, without regard to the mterests advanced by etther party
This would rule out experts with significant wdeological, financial, or professional interests m debatable normative
1ssues related to the 1ssue m dispute Cf In re Philadelphia Mortgage Trust, 930 F 2d 306, 309 (3d Cir 1991)
{comparing "neutral" court-apponted expert with accountants appointed to assist a trustee in bankruptcy)

FN70] Some judges may have encountered difficulty in finding a neutralexpert and abandoned their efforts to
appont such a person, thereby eluding our mvestigation

FN71] Judges are afforded great discretion under Rule 706 in designating a procedure for appomting such an
expert Gates v _United States, 707 F 2d 1141, 1144 (10th Cir 1983) Rule 706(a) provides that " [thhe court may
appoint any expert witnesses agreed upon by the parties, and may appomntexpert witnesses of 1ts own selection "
See also Superior Beverage Co , No 83 C 512, 1987 WL 9901 (ND Il Jan 30, 1987)(court canvassed
mdividuals m judicial and academic circles to get names of potential experts because parties could not agree on
recommendations, the court then sent each potential expert a letter requesting information on their quabfications
and possible conflicts of interest, the court selected theexpert based on its evaluation of the experts' responses)

[EN72] We should note that while our mterview with judges raised the possible dangers of such appointments, we
found no indication that such harms have resulted

{FN73] The selection procedure suggested 1 the Manual for Complex Litigatton s for the court to "call on
professional organizations and academic groups to provide a hist of quahfied, willing, and available persons "
MCL 2d, supra note 32, § 21 51, see also ! McCormick on Evidence § 17, at 71 (John William Strong ed , 4th ed
1992} (recommending "establishing panelsof impartial experts designated by groups in the appropnate fields, from
which panel court appoimnted expertswould be selected )
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[FN74} Professional assogations and acadermic groups also may have skewed approaches to a specific 1ssue,
perhaps giving subconscious, or even conscious, prionty to the impact of a rule or ruling on thesr professional
autonony Medical malpractice cases, for example, may test the ability of medical schools or professional
assoclations to assist in identifyng neutral experts

FN75] The few reported cases dealing with selection ofexperts tend to emphasize nomnation by the parftes See,
e g, Gates , 707 F 2d at 1144, DeAngehs v A Tarmicone, Inc, 151 FR D 245 (1993), Beaver v Bd of County
Comm'rs of Gooding County, No 91-0165-8-EIL, 1991 LEXIS 20506 (D Idaho Sept 19, 1991),Fund for :
| Anmmals, Inc v _Flonda Game & Fresh Water Fish Comm'n, 550 F Supp 1206, 1208 (SD Fla 1982) Leesona ‘
‘ Corp v _Varta Batteries, Inc, 522 F Supp 1304, 1311 (SDN Y 1981) Lightfoot v Walker, 486 F Supp 504,
506 (SD 111 1980), later procceding ,619 F Supp 1481 (SDIIt 1985} affd , 797 F 2d 505 (7th Cir 1986),
United States v Radlmg, 350 F Supp 90, 99 (ED Mich 1972}

' [FN76] Superior Beverage Co , No 83 C 512, 1987 WL 9901 (ND Il Jan 30, 1987), Unated States v Michigan,
680 F Supp 928, 957 (W D Mich 1987),Umgque Concepts, Inc v_Brown, 659 F Supp 1008, 10IL (SDNY

1987), later proceeding , 735 F Supp 145 (SDNY 1990} affd , 939 F 2d 1558 (Fed Cir 1991) Hatuey Prods,

i Inc v United States Dep't of Agric, 509 F Supp 21, 23 (DN J 1980} See also Gross, supra noie 4, at 1220-30 \
{offermg two alternative reforms to the current use of court-appomted experts, both emphasizing procedures ;
requiring the use of experts nominated and/or agreed on by the parties), Pamela Louise Johnston,Court-Appointed '
Scientrfic Expert Witnesses Unfettering Expertise , 2 High Tech LJ 249, 267-68 (1988) (suggesting thatRule
706 be amended to require parties to subrmt a hist of proposedexperts surtable for appomntment by the court for each I
area of disputed scientific testimony)

{FN77] Fed R Evid 706{(a) The rule distnguishes communications regarding the appomtment from those
informing the expert and the parties about the expert's duties The appotntment process may necessarily mvolve ex
parte communication between the judge and a proposedexpert The rule envisions that a court may make "1ts own
selection” and that the expert witness will then consent to the appointment Id The opportunity for an mformal
exchange of information about the qualifications of theexpert and the needs of the court seems approprate, 1f not
essential, to aid the court and theexpert n therr respective decisions

[FN78] For an example of an order appomting anexpert, see In re Swine Flu Immunization Prods Liab Ling, 495
F Supp 1185 (1980} (comprehensive order appomting panel ofexperts to review swine flu cases, detailing the
areas of inquiry, the duties of the panel, the content and timng of the reports, the deposition process, exchange of
mformation by counsel, and the charges and method of claiming compensation)

FN791 Issues regarding compensation of expers are discussed mn Section VI

{FN80] For an example of a broad grant of authority to a court-appointedexperts that included the opportunity to
suggest a modification of legal docirine governing software copyright, seeComputer Assocs Int'l v Alta, Inc, 775
F Supp 544 (ED N Y 1991) aff'd in relevant part, 982 F 2d 693 (2d Cir 1992)

[FN81] Fed R Evid 704 removes the traditional objection to testumony on the "ultimate 1ssue to be decided by the
trier of fact " In discussing the mherent power of a court to obtam assistance from atechnical advisor, the First
Circutt stressed the point that such advisors "may not be allowed to usurp the judicial function ” Relly v United
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States, 863 F 2d 149, 157 (1st Cuir 1988)

[FN82] 833 F 2d 931 (Fed Cir 1987)

FN83][d at 937

FNB4]Id at 936

I'N85] See, e g, In re Swine Fiu, 495 F Supp at 1186 (1980) see also Superior Beverage Co v Qwens-lllinois,
Inc, No 83 C 512, 1987 WL 9901 (ND Ill Jan 30, 1987)(expert "is to consider only whether the method of
classwide proof proposed by plantiffs presents an economically and statistically vahd altemative to
individualired proof," expheitly prohibiingexpert from drawing any conclusions regarding the ultimate 1ssues m
the case)

[FNB6] Stickney v List, 519 F Supp 617 (D Nev 1981) See also Umited States v_Mich , 680 F Supp 928, 983-
84, 986-88 (W D Mich 1988)

FN87] Students of the Cal Sch for the Bhnd v Riles, No Civ 8 80-473-MLS (N D Cal filed March 31, 1982)
See also Leesona Corp v Varta Batteries, Inc , 522 F Supp 1304, 1311-12 & n 18 (SDNY 1981)parties asked
to prepare a statement of the technical issues for inclusion m wntten instructions to theexpert)

FN88] Kerasotes Mich Theaters v Nat'l Amusements, No 85-CV-40448-FL (ED Mich Feb 2, 1989) (order
appomting expert under Rule 706)

{FN89] Professor Elliott has proposed that Rule 706 process be used to appoint an expert to conduct a "peer review”

of the scientific acceptabihity of the methods used by the parties’ experts to reach their conclusions Elliott, supra

note 4 Under the proposal, a judge would make a determmanton of "whether there would be 'substantial doubt'
among qualified screntists concerning the basis for anexpert's testrmony " [d at 508 The purpose of the experts

would be to assess the approaches of the parties’experts and not to present a view on the merits of the dispute Id at
510 It1s open to question whether the "substantial doubt" standard in the proposal alters the legal standard for
Judgmg the admissibihty of the evidence or, if admitted, the legal standard for applymg the burden of proof in a
civil case

FN90] See discusston at notes 94-103 and related text

[FN91] United States v Articles Provimi, 74 FR D 126, 127 (1977) supplementing 425 F Supp 228 (DN ]
1977)

[FN92] Students of the Cal Sch for the Blind v Riles, No Civ S 80-473- MLS, at 6-7 (N D Cal filed March 31,
1982) SeealsoInrte JomtE & S Duists Lig, 122 Bankr 6,7(E & SDN Y 1990)(providing detailed guidelines
for expert panel), Superior Beverage Co v Owens-Ithnois, Inc, No 83 C 512, 1987 WL 9901 (ND Il Jan 30,
1987} (permutting expert to access all matenal currently filed with court, to consult with outside sources, and to
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